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MYTITPFD STATFRR

RISTRICT CconnT
NTSTRICT OF TEDNTAMNA

HAMMAND DTV TS 1NN
OMITRED STATES OF AMPRPICA,
Plainti{ff,
vs,

MINMRGT SOLVYENT PRCAYFRY INC.;

MIDWPST TNDPISTRIAL DASTP DISPASAL
CNMPANY, INC,3 INDUATRTAL TECTAMNICS,
INC. s V & ™ CORPAFPATINNg FRNEST DR
MART) EPWARD D, CONLEY; RRLGA C,
CONLRY) 1,OVI® DR HART; CHAPLES A,
LICAT; DAVID P, LICHT; DFLORRS LICHT™}
PN PNPE KL ISIAR; TFRANPTTE RLISTAK,
LOTHPR ¢, RLOOMRERG) RORRRT J, DAW-
SOM, IR,3 TORN MILPTICR; MARY

MILETICH) DPPNN CRNTRAL CORPORATIONG
INSTLCO CORPPARATINNG RUST=NLPUM, INC,)
ZFNITH RADIO CORPORATION; STAMDARD T
CNEMICAY, COMPANY, INC,3 AMPRICAN CANW
COMPAMY, INC,p PRER FINISH MRTALS, INC.;
PREMIRR COATINGR, TMC,3; MATAROLA, INC,
and DFSATH, INC.:

Defendants,
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AMRRICAN CAN COMPANY, INC.,
DRSOTN, INC,, INSILCHO CORPOARATION,
MATOROLA, INC,, PRP FINISR MPRTALS,
INC., PREMIPR COATINGS, INC,,
RUST-OLEUM, INC,, STANDARD T
CRRNICAL COMPANY, INC,,

SENITH RADIN CORPORATINN, JORN
MILRTICH, MARY MILFTICA and TAF
PENN CENTRAL CORPORATION,

Third-Party Plaintiffs,
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Complatnt

ACCOUTRONTICSHS, ACTIVE SEFRVICR COR{p,

AMERICAN NAMERPLATE & DRCORATIW Cd.
1T as 22190

DEPARTMENY OF JUSTICE |

tongoria & GColdatine 236 1030

sonady,

~_ LANDS D!VI'S‘IF:P;I

Chicaqo



10
11
12
11
14
15
16
17
18
19
20
21
22
23

24

AMERICAN PRIMTFR & LITINAPADPRFR (N, ,
AHRRICAM RIVFET COMPAMY, APRCOH,
APPROVED INDHSTRTAL PFMATAL, IMC,,
ARMONR PRARMACENTICAL, ARTISAN HASD
PRINTS, ASRLAMD CHOPMICAL CO.,

AVFMUE POWTINA COANPAMY, RARR &

MILFES, INC,, RFLDFN PLFCTRTCAL
PRONDNCTS NIV, AF CONDPR INNMETREIPS,
INC., BRETFARD MAMHIPACTHRING, INC,,
RUTLFR SPPCTALTY COMPANMY, TNC.,

nY PRODUCTS MANAGFEMENT, CALNMET
CANTATMPR, CARAGTLL, INC.,

CHFMALLOY DIVISINN OF FICHRR~ CALO
CHEMTICAL CN,, CUICAAN FTCHING CORP,,
CTICAGN MAMFPLATF COMDANY,

CHICAAN ROTAPRINT CON,,

C & C TMDNSTRIAL MAINTENANCF COARD,,
CITY OF GARY, TNDIANA, C.P, CLARF
DIVISTON OF GEMERAL TINQTRIMENTS
corp,, C,P, HALL CO,,

C.P, INORGANICS, COMMANDRER PACRAGTINA,
CONNOR PAREST IHDUSTRIRS, COMSFRYA-
TIAN CHRMICAL, CONSUMFRS PAINT
PACTORY, INC,, CONTINPNTAL

WHITR CAP DIVISTION OF CONTINFNTAL
CAN COMPAMY, CONYVFRSYNNS RY CFRPING,
CONNTY OF DU PAGF, ILLINOIS,
CRONMAMRE, INC., CROWN CORK & SRAL
co,, THNC., CULLINAN IMTERNATIONAL .
COMPANY, CULLIAAM WATER CON-
DITIONING, INC,, PRANR J, CORRANM,
CNSTOM MRTALS PROCRSSING,

DAP, INC., OF REPCHAM COSMETICS,
DAURERT CHEMICAL, COMPAWY,

DRUBLIN COMPANY, DORSON CONSTROCTION
INC,, DUO PAST CORPORATION, DNH=TONF
CORP., HAROLD PGANM, FRCO HNNSEWARR
CO.,, PL-PAC, INC., FMAQSONRAPH DIS-

PLAY MPG, CN,, RIS RAY FNAMPLING, INC,,
RTRICON, INC,, FRLT PRODNCTS MPR, CO,,

PL INT INR CORP., FURNAS FRLRCTRIC
CO,, GFRARMASTFER DRIVISINN, FMPRSON
FPLECTRIC, THF ATLBRFRT & RENNRETT
MPG, CO,, GLD LINUID DYTSPOSAL,
HPNRY PRATT COMPANY, J .M, HURFR
CORPORATION, HYDRITE CHEMICAL CO,,
INTAGL IO CYLINDRR SPERVICF, INC,,
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JORNRNN & JORNENN, T & S TIN MILL
PRODNCTS, RMAACE MPa, CO,, LANSIMA
SERVICR CORPORATYON, L AUTTER
CRPMICAL, LINDIND NYMAMICS,

LIOMNID WASTF, INCOREBORATED,

STRVF MARTF!,, MASONITP CORPN-

PATION, MCWWARTPR CHURMICAL CO.,

MPTAL, RPCLAIMING CORPODATINM,
MFTROPAL ITAN CIRCHITS,

MIDUEST PRCYCELING COMPANY, MANTAOMEDPY
TANE LINEG, MORTOM THINKOL INC,,

MR, PRANE, INC,, NAMSCO, 1INC,,
MATINAMAL CAM CORDPORATINNG, NAZ=DAR CN,,
NUCLFRAR DAT™A, TNC., PPG INDHNSTRIRS,
TNC,, PASLODP CAMPANY, PIFROR & §TFYRNG
CUNFMTICAL COPP,, PINNERR PAINT PRODNCTS,
PREFIFR PAINT CO,.,, PYLF-NATIOMAL C0,,
R-LITFE, RFPLECTOR HARDWARF COPP,,
RPAAL TIMFE, RWELIANCFE UNIVRRSAL, INncC,,
RICHARDSON SRAPHICS, JOHN ROSCO,
ROZRMA INDUSTRIAL WASTP, ST, CRARLFES
MANUFACTORING, SCHOLLE CORPORATION,
SCRAP PRAULPRS, SHRRWIN WILLTAMS
CNAMPAMY, SHELD COATIMGS, INC.,

SIZR CONTROL COMPANY, SKIL CORPORA-
TION, SPRCIAL CNATINGS CO.,

SONTHRRM CALTPORNIA CHRMICAL,
SPRCTIALTY COATINGS, INC.,

°pATHAILS, INC,, STAR TRUCRING, STERM
FLECTRONICS, TNC,, JOF STRANSNICR,
S*™NART CHRMICA!, & PLAINT, INC,,
SUMMPR § MACR, SUON CHEMICAL,

SYNTPCH WASTR TREATMENT CENTPR,

T R.C., TRRPACK, INC,, ALPRFD TENNY,
™ IELR-RRGDARL, INC,, THOMPSON
CARNICALS, TIFPT CHEMICALS,

TOUNEY DISPOSAL, TRIPLF S, RTCRANTS,
ONIROYAL, INC.,, UNITED RRSIN AD-

ARG IVES, INC,, U.S., ENVPLOPR, U,S.
SCRAP AND DPUM, U,S., STFRL CORP,, NNI=-
VERSAL RPSEARCH LARORATORIES, INC,,
UNIVRRSAL TOOL & STAMPING COMPANY,
VANDFR MOUL®N DISPOSAL, VELSICOL
CARMICAL CORP,, VICTOR GASKET
DIVISION OF DANA CORPORATION,

WARNER FLFCTRIC RRARE & CLUCH CO.,
YARMICK CHRMYICAL, WASTPE RESPARCH &
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RRCYCLING, YFEPAYX CORPNARATINY, and
other unidenctified persone,

Third-Party Defendanecs,

DEPOKITITION OF RICHRARPD P,

Avqust 2, 1990

i P P

ROICF
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The continved deposition of RICPRARD
P IN ROTICF, called for examinatioen by the
Dofendants, pursuant te notice and pursuant
to the provisions of the Pederal Rules of
Civil ®rocedure of éhe Mnited States
District Courts, pertaining to the taking
of depcsitions for the purpoae of
discovery, taken before Arnold N,
Goldstine, a4 Motary Public and Certified
Shorthand Reporter within and for the
County of Cook and State of 1l1linois, at
227 Heet Monroo Street, on Auqust 2, 1990,

commencing at the hour of 9:00 o'clock p.r.

&
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APPRARANCERS :

Mr., Alan 3, Tanenbaum and

Mr, Leonard M, Gelman

Trial Attorney

Envirtonmental Fnforcement Section
f:and & YVacetural Resources Division
0,8, Department of Tuatice

P, N, Box 7811

Ren Franklin Station

Wash{ngton, D, C, 20044

~and-

M. Michael R, Rerman

Assistant Regional Counsel

Solid Waste & Pmergency PResponse RBranch
U.8. Environmental Protection Aaency
Region V

230 South Dearborn Street

Chicaqo, Yllinois 60604

-and-

Peter Y, HMoore -

Agsiatant Regional Counsel

0.S, Favironmental Protection Agency
Ragion V

Office of Reqional Counsel

230 South Dearborn Street

Chicago, Illinois 60604

appeared on behalf of Plaintiff,
United States of Americay

qh
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APPEARANCFES (COMTINIRD) @

Mg, Robert M, Nlian

Wildman, Narctold, Allen & Di{xon
225 West Wacker Drive

Chicaqo, Tllinois 60606~1229

appeared on behalf of
Penn Central Corporation:

Mg, William G, Dickett
Sidley & Austin

One Pirst Mational Plaza
Chicago, Tllinois 60601

appeared on behalf of
- Pre Finish Metals, Inc.:?

Mg, Carl B, Hillemann
Sonnenschein Nath & Rosenthal

One Mercantile Center
Suite 2600

St. Louis, Missouri f31N1

appeared on behalf of
NDegoto, Inc,}

My, Joseph V, Karaganins
Raraganis & White, Ltd,
414 North Orleans Streest
Chicago, Illinois 60610

appeared on behalf of
American Can Company, Inc.!?

[
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APPEARANCRS (CONTINNEN):

Mer, James T, I, ¥eating

I‘sa

Law Nffices of James T, J, EReating, P,C.

Printers Row
542 South Desrborn Street
Chicaqo, Illinoias 60K05

appeared on behalf of
Premier Coatings, Inc,.)

HMr., Pdward J, Leahy

l.eahy, PRisenberqg & Fraenkel, Ltd,
309 West Washington Street
Chicaqo, Illinois AO606

appeared on behalf of
Scholle Corp.)?

Mr, David S, Finch
McDermott, Will & Fmecry

227 West Monroe Street
Chicago, Illinois 60606-5096

Mr, Richard S, VanRhesnen

Cromer, Raglesafield & Maher, P.A,
Station Place

200 South Meridian Street
Indianapolias, Indiana 46225

appeared on behalf of
Y &§ 8 Tin Mill Products Company,
Inc,, et al.y

Longozria & Goldatine 236 1030 Chicago



10

11

113
14
15
16
17
18
19
20
21
22
23

24

APPRARANCRS (CONTINNRD):

Mr, Palph W.P., Lustgarten

Taylor, Miller, Sprowl, Roffnaqgle &
Merletti

33 Yorth LaSalle Street

Chicago, Tllinofin AN502-2602

appeared on behalf of Third-
Party Plaintiffs Desoto, et al.:?

Mp, Carol Dorge and

Mr, Rrent Clark

Seyfarth, Shaw, Palrweather & Geraldson
55 Rast Monroe Streaet

42nd Ploor

Chicaqo, Illinois 60603

- appeared on behalf of
Motorola, Inc,
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RICHARD R, BOICF

Direct EFxaminatjion

1654

By Ms, Dorge: 1655
By Mr, Karaganis: 1732
Continued: 1836
B X ®H I B I T
Roice Deposition Nos,
53 16SS
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RICRARD RDWIN BOICE,
having been previously duly sworn,
was examined and testified further as follows:
DIRECT FRXAMINATION
RY MS, DORGE:

0. Good morning, Mr., Roice., My name {s
Carol Dorge, I am an attorney representing
Hotor&la. Inc,

We are here today pursuant to a Rule 130
(b) 6 notice of the United States. I am going
to ask to have this marked as an exhibit, I
will ask you to look at it.

(The document above-referred to

was marked Boice Deposition

Rxhibit No. 53 for identification,)

I amn handing you what is marked as
EFxhibit 53 and ask {if you understand that you
are here today as the representative of the
United States pursuant to that deposition
notice?

MR, TENENRAUM: Let me for the record state
vhat the United States' response to this notice
would be in the way of objection,

We will incorporate our previous

Longoria & Goldstine 236 1030 Chicago
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testify to information that is obtained from

1656

objections that I think are alteady_an exhibit
to this deposition to these type of Rule 30 (b)
6 notice requests,

In particular I refer to the objections
we filed to the American Can and Desoto and
Insilco request for discovery on
liability-related issues, where such information
wvas derived through the information obtained
during the courge of this litigation or other
information obtained from third parties,

I will let those objections speak for
themeelves, but I will note for the record that
some of the material developed is attorney work
product.

And, in addition, I would note for the
record that {t {s my understanding that Motorola
has declined to produce any witnesses who can
tocttty'in response to the United States Rule 30

(b) 6 deposition notices that were able to

third parties.,
MS, DORGR: I object to your
characterization,

Motorola stipulated that {t was ready

Longoria & Goldstine 236 1030 Chicago
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to produce a witness and stipulated to the fact
that that witness would testify to --

MR, TENENRAUM: Not on {ssues relating to
third-party information and documents,

MR, LUSTGARTEN: What is the third-party
information?

MR, TENENBAUM: Ry third-party information,
I am talking about information auch as testimony
of truck drivers, Midco log, invoices and so on
that were not prepared by the Agency. |

And my understanding is that Motorola
declined to produce anyone on those subjects on
the ground that it 4id not have any knowledge of
that.

Let me go through the request 1 through
6.

Matter for examination number 1 is
sinilar to requests made by American Can, Desoto
and Insilco, and I will incorporate the
objections I have just referred to.

In addition, to the extent you are
seeking expert testimony, Mr, Boice I don't
believe -~ this is not a proper expert

deposition notice and we would object to any

Longoria & Goldatine 236 1030 Chicago
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questions that seek expert testimony as to the
hazardous nature of substances and so on,

MS. DORGF: Do you intend to present Mr,
Boice as an expert on this subject?

MR, TENENRAUM: I am not -~ I am saying\that
we already have designated an expert on that
subject, that is Mr. Mever.

Category number 2, the physical and
chemical characteristice, et cetera of
Motorola's waste materials, That would be
information within Motorola's knowledge, We
would not have a witneas who would have
firsthand knowledge of that,

And Motorola, as Y understand it, has
declined to produce witneeses and claiming they
don't have firsthand knowledge.

_ Indeed, I would point out that Motorola
has declined to produce witnesses on gsubjects
l1ike this on the ground éhat none of {its current
cnployéol have knowledge of thie, even though
its former employees may have knowledge of this
information.

So it is a little bit one~sided for

Motorola to sugqggest that when they are not
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producing a witness as to their own operations
and their own characteristicas of their own waste
materials, that FPA should produce a witness to
testify as to characteristics of their own
materials that they are refusing to produce a
witnesa on who has any knowledge of it, at least
thus far,

MS, DORGE: Will you etipulate at this point
that the Unjited Statea has no firethand
knowledge of the nature of Motorola's waste
material?

MR, TENENBAUM: T am not stipulating as
to -- I am not sure what you mean by that.

But, I am indicating that to the extent
that you are seeking expaert testimony on the
characteristics of specific materiamls, again Mr.
Meyer cannot testify as an expert witness,

I can't enter into any stipulation here
because I am not sure what exactly -- I used
firsthand knowledge as a shorthand form and it
would have to be more precise before I could
engage in sntering into a stipulation like that,

Of course, if we are going to talk

about stipulations in these areas, we would want
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@ stipulation from Motorola that c&rreaponded to
wvhat they knew and so on, We will be qlad to
discuss that with you after the devosition,

Item 4 would be similar to item 3 as it
gets into the physical and chemical
characteristics of Motorola's operation, waste
materials, and so on, That would be similar to
number 3, |

As would number S be similar to 3 and
4, Again, we will designate Mr, Roice to
testify in general as we did with respect to the
notices of American Can Desotoc and Insilco and
anyone else on liability {ssues, to the extent
of providing you with a gensral description of
the basis for the allegations in the United
States' complaint that Motorola arranged for the
disposal of hazardous substances to the Midco I
and Midco II sites.

We will designate Mr., Boice to testify
as to that {n general, Although, that is
subject to our objection and it is particularly
a strong objection herea, wvhen Motorola has
iteelf declined to produce anyone who could

testify as to the basis for its denial of these
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allegations,

MS., DORGE: I want to express a continuing
objection to your characterization of what
Motorola has produced or declined to produce as
a witness. And by my silence, I don't want to
imply that I am agreeing with any of your
characterizations.

MR, TRNENBAUM: That {8 fine. We don't have
to debate that,

Again, items 6 would be eimilar to iten
1. To the extent you are seeking expert
testimony on the nature of substances, Mr, Hever
can testify as to that,

To the extent you are seeking to find
out what information the Agency has developed
during the course of this litigatioen and during
the course of the Midco inventig;;ion. that
wvould in part be attorney work product and in

pacs would be the result of information obtained

- from third parties, that you are free to ~--

We have already produced documents to
you, and you have the deposition transcript
yourself, You are free to review thenm,

Again, as I sald earlier, ve will allow
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Hr, Boice to taestify in qeneral as to the basis
for allegations in the Nnited States complaint
to the extent that that is related to 6, 1If it
is,

BY MS, DORGF:

Q. Mr. Boice, are there any people,
individuals at FPA who have knowledge of wastes
that would have been generated by Motorola
during the relevant time period asa 1 understand
it '74 to 19807

MR, TENENBAUM: When you say knowledge, do
you mean their own observation?

MS., DORGFs Yes,

A, You mean who directly were there during
the dieposal operation?

Qe Who have any firsthand knowledge of the
nature of waste or quantities of waste that
would have been shipped to Midco?

A, By firsthand knowledge, you mean
someone who was actually there and counted the
drums coming into Midco and identified them as
Motorola?

2. We will start with that,

A, Ao far as I know, we don't have anyone
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like that,

Q. Do you know of anyone who obaserved any
Motorola drums at Midco or Motorocla waste being
disposed of at Midco?

MR, TFNFENBANUM: Anyone at RPA?

BY MS, DORGE:

0, Do you know of anyone?

A, You were talking about FPA before,

0. Anyone.

MR, TFENENBAUM: Anyone whether or not at
FPA, Okay, g0 ahead,

A, Yes.

BY MS, DORGE:

Q. Who would that be?

A. Well, the information is available in
depositional transcripts., But my understanding
is that Margin Dale Robinson, Charles Liche,
Rrnest Dehart, Ron Crouch, and there were gsome
other people.

Q. Who were the other people?

A. I don't know,

Q. - Were they all employees of --

A, I would have to look it up.

Qs == of owners of the site?
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Where would you look that ;p?

A, In the depositional transcripts,

I am not sure whether someone like
Richard Cleaton would have that knowledge or
not,

0. Do any contractors of RPA have that
sort of knowledge, past contractors?

MR, TENENBA&M: You are talking here about
firsthand personal observations?

MS, DORGE: Of Motorola's waste being at the
site.

A, I'm not sure.

Q. When you refer to the depositione, Are
these depositions all identified in the
administrative record?

A, No.

Q. Are they all depositions that have been
taken within the course of this litigation?

A, As far a8 1 know, they are.

Q. S0 they would be part of the record in
the 1litigation?

A, I don't know hovw it works, I presunme

they are filed in court,

Q. They would they would all be marked,
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fidentified as depocitions taken in this
litigation by notice pursuant to this
litigation?

A. Ags I said before, I don't know exactly
how that works, BRut, T presume there is asome
type of record at the court,

0. What facts form the basis for FPA's
allegation that Motorola disposed of waste at
the Midco site?

MR, TENENBAUM: Same continuing objection,

A, Okay.

Our ~-- what was the question again,
wvhat forms the basis?

BY MS, DORGEF:

Q. What acts form the basis for FPA's
allegation?

A, Our facts are based on documents we
have, including documents received from Dehart
and Intec, which includes shipping documents,
check receipts, notes, the Midco log and other
business records,

It includes your response to production
of documente., Your responss, Motorola's

reaponse to our 104 R request, Motorola's
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response to our interrogatories, Permit and
permit applications that are available,

Q. Which permits or permit applications
are you referring to?

MR, TFENENBAUM: I again have to object to
this line of questioning,

A, T wasn't finished yvet,

MR, TENENRBAUM: Do you want him to break off
his answer?

BY MS, DORGE:

Q. Why don't you go ahead and finish
listing the documents, then we will go back,

A, Okay. Depositions,

Q. These are the same depositions you
already discussed?

A, Yes., Interviews, and testimony in
court,

Q. You referred to documents received from
Debart, Intec, notes, Midco 109 and other
bueiness records,

Are these all documente that have been
produced {n this litigation, either attached to
the Unjted States' request for admission or

othervise provided to Motorola?
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A, You mean the Dehart and Intec
documents?

Q. Yes.

A, As far as 1 know, they have all bheen

produced, vyes.

Q. Has the permit or permit applications
been provided to Motorola?

A, I don't know,

0. Is the permit that you are referring to
the Part A permit under RCRA?

A, That {8 what I understand, I'm not
sure,

MR, TENENBAUM: I have to object to this
line of questioning as seeking to probe the
attorney work product of the United States in
this litigation,

If there are any, these are Motorola's
ovn permit applications, If you don't have
them, I don't know who would,

If you wvant us to go through and search
for then,

MS, DORGE: We are trying to determine what
facts EPA relied on in support of the

allegation,
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I am not trying to delve into attor ney
vork product privilege areas, BRBut, to the
extent you relied on certain documents,
certainly a permit application 18 not a
privileged document. That is what I am trying
to find out,

MR, TENENBAUM: They are Motorola's own
permit applications, You must have your own
permit applications,

RY MS, DORGE:

0. Are there any other permits other than
Motorola's Part A RCRA permit application that
FPA relied on?

MR, TENFNBAUMs:s Again, if you know,

This witness may or may not know that,
He is not an attorney handling this case.

He has indicated that part of the basis
of the United States' sllegations is the permit
applications, and in general that may or may not
exhauet his knowledge on that,

T will let him say whatever he knows,
But, I will have to again object on the grounds
that you are seeking to probe the United States'

attorney work product fn this 1litigation,
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1 If you are having ttouble-locatinq
2 Motorola'se permit applications, which T would
3 note by the way we have ourselves requested from
4 Motorola. 8o if you have produced them, you
5 obvlouqu muet have them, i{f you have given them
6 to us,
7 If you haven't produced them to us,
8 then I would ask you why haven't you produced
9 them to us,
10 These are things we requested from you,
11 We requested all permit applications back in
12 1985, I am not sure that you produced any of
13 them, %We may have found one or more on our own,
14 But, I would ask you why have you not
15 produced them to us, and why are you now asking
16 us to tell you what you haven't produced?
17 MS. DORGE: Well let -- this is not the
18 proper forum to discuss Motorola's response to
19 government discovery requests, But let me
20 rephrase the question,
21 Q. Are you relying on any permits for the
22 1974 to 1980 time period other than the Part A
23 permit application?
24 MR, TENENBAUM: If you know.
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Again, I have to object, There {38 no
foundation that this witness would know this
information and we are well beyond the general
basis for the United States' allegations and we
are now into attorney work product,

If you know, you can answer,

A, I don't know, I would have to look
through all the files, Also we are continuing
discovery in this matter.

RY MS, DORGE:s

Qe Did you reviewv any documents in
preparing for this deposition?

A, No.

Q. Are there any other facts that support
the United States' allegation that Motorola
allegedly arranged for disposal of wastes at the
Midco sites? |

A. Well, as far as I know, all the facts
we are aware of are contained in these
documentsa,

Q. Could you explain how these documents,
the facts contained in those documents,
demonstrate that Motorola arranged for disposal

at the site as opposed to treatment or disposal
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at another site?

Is Midco the only site that was used by
Midwest solvents?

MR, TENENRANM: I have to object to that
question. How would this witness know what
Midwest Solvents -- if they used this site,

RY MS, DORGF:

Q. 1s your allegation based on any facts
other than the identification of Midco as a
designation site on the documents?

A, Yeas, We also have -~

Q. Or Intec?

When I refer to Midco, I am referring
to any --

MR, TENENRAOM: She wants to know whether
you are just relying on documents,

A, No.

We have depositions that indicate that
Motorola's wvastes were directly dumped on the
both Midco I and Midco II.

BY MS. DORGE:

Qe Has EPA determined whether Motorola's
waste vas processed at Midco or processed

somevhere elase?
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A. I don't know what you mean by process,

Q. What facts do you have that support
your allegation that the waste was disposed
of -~

MR, TENFNBAUM: Hold {t a second, That is
not a correct statement of our allegation,

Our allegation is that Motorola
disposed of or arranged for the treatment or
dieposal of hazardous subetances, at least as we
stated here., ! assume you have restated it
accurately,

MS. DORGR: Okay.

0. Has EPA @xcluded the possibility that
any waste hauled by Midco would not have gone to
another site?

Are there any facts --

A, I don't understand your question,

Q. Are there any facts that demonsatrate
that the vaste hauled remained at the Midco
sites other than --

MR, TENENBAUM:; Waste?

MS. DORGEB: Hauled by Midco, the Midco
group,

MR, TENENBAUM: I am going to have to assert
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the same continuing objection,

Rather than debating this in a legal
brief as to what the evidence shows from these
depositions, you want to have an EPA witness
interpret the deposition testimony of thase
employees,

I don't think that is fair.

RY MS, DORGR:

Q. Are there facts other than the
deposition testimony in EPA's possession that
exclude the possibility that Motorola's waste
was taken to another site?

A, Well, there is an interview, T am not
sure whether that addresses that or not, Court
transcripts,

Q. You referred to court transcripts.

Could you explain what you are
referring to?

A, Testimony in court,

Q. In which proceeding?

A, I don't know, I juast know they have
some that might contain some information on
that,

Q. Do you recall who was testifying?
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A, T just told you, All I know {s that
they have court transcripts and it may contain
information relevant to that,

0. Ate these in the administrative record?

A, No. They are {n the court records,

Q. You don't know whether (it is this
proceeding or another proceedinqg?

A, It would be related to the Midco
proceeding,

Q. Are there any other facts?

MR, TPNENBAUM: Any other facts of what?

A, I would have to review your response to
our 104 P request, And our =-- your response to
our request for admissions, Your response to
our request for production of documents,

BY MS, DORGR:

Q. Is there any other -~

A, Then you ruled out, you are saying
other than the Dehart and Intec documents,
tight, and the depositions?

You gaid other than the depositions,
Well, there {8 the Dehart and Intec documents
that identify that wvastes were picked up from

Motorola, and on these documents that I don't
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know all of them, but there was p!ékup tickets
and there's receipts and other types of business
documents., Midco log.
Q. Anything else?
MR, TENENBAUM: Same continuing objection,
A, That is all I can think of right now,
BY MS, DORGPR:
Q. Okay.

What ia the basis for your allegation
that Motorola disposed of waste at Midco I as
opposed to Midco II?

And the same question as far as Midco
11 is concerned,

MR, TENENBAUM: Same continuing objection,

A. Well, we know from the histoty of the
site, that prior to the Midco I fire in December
1976, that the Midco I site was the focal point
of the opotations.‘

Al though, we do0 know that during a
certain period of time they started taking
wastes to Midco II and storing them there and
possibly disposing of them there., I have to
look at the depositions to find out, And then

after Midco,
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So we have shipping documents
identifying shipments to the Midco sites from
Motorola during that period of time prior to
December 1976, I think those are based on the
Midco log, After December 1976, we know from
the aite's history that the operations moved to
Midco II,

0. Wae there any disposal at Midco I after
December of 19767
MR, TENENBAUM: Same continuing objection,

These depositions speak for themselves.
I don't see why we need to have Mr, Boice
interpret the depositions for you,

Will you produce a Motorola witneas to
testify for us?

BY M3, DORGE;

Q. Is your testimony based on =~

MR, TENENBAUM: Hold it a second, Can you
ansver amy question? -

Just two weeks or three weoks ag& I put
in a notice of deposition under Rule 30 (b) 6
and the last category in that notice asked for
the basis for any denial by Motorola as to

whether or not Motorola's wvastes ended up at
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Midco I and Midco 1II.

And you produced no witness at that
deposition,

Are you willing now to produce a
witness for us, now that you are asking éhe same
types of questions of Mr, Boice?

MS. DORGE: Thie ias the lawsuit brought by
the United States,

MR, TENENBAUM: You denied {t in your
answer, didn't you?

What wvas the basis for the denial in
your answer?

MS, DORGER: OQur denial was in part based on
the fact that we had no knowledge.

MR, TFENENBAUM: I don't know that vyour
answer says that, does it? -

Does your answer say that it wvas
because you had no knowledge?

N8, DORGE: I don't see@ this discussion {s
appropriate here., I would like to continue the
deposition,

MR, TENENBAUM: I am afraid that it {sa
appropriate., Because the reason that it {s, {8

you are taking highly inconsistent positions,
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Here we have produced a witness to
testify in qgeneral on this, subject to our
objections,

You produced on the exact same issue no
witness for ue as to whether things went to
Midco I and Midco 1II.

And then vyou are now asking this
witness detailed questions to interpret the
deposition testimony of the truck drivers, et
cetera,

Are you willing -~ I need to ask you,
Are you willing or not to produce a Motorcocla
witness who will give us your interpretation of
these documents?

If you are not willing to produce a
witness to us who will interpret these
depositions and other documents, why should we
have to interpret the depositions? That {8 a
highly irregular practice.

MS, DORGF: I am not asking the witness to
interpret the deposition.

If that {8 his ansvwer, if his answver is
that he would refer to those depositions and not

vely on other independent information, that is
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1 fine,

2 Q. Is that your answer?

K ) MR, TFENENBAUM: Well, depositions and all

4 the other things he has 1isted,

S MS. DORGFR: Right, The documents that he

6 has listed,

7 A, Yes,

8 We are primarily relying on the

9 depositions for the sites' history. Although,
10 there seems to ~-- the sites' histories are also
11 in a number of other reports and so forth, I

12 don't know where all that came from,

13 But, anyway, it is based on the afites’
14 history and the shipping documents and also the
15 depoaitional testimony that certain wastes from
16 Motorola were dumped on both Midco I and Midco
‘17 ) ) g

18 ) Qe Just 8o the record is clear, other than
19 these documents that you have referred to, FRPA
20 has no information as to vhen Midco I was used
21 | as opposed to Midco 11I?

22 MR, TENENBAUM: Other than the documents and
23 depositions?

24 A. ! gquess we also have newspaper
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1 articles, fire reports from the CItQ of Gary.

2 We might have that, I'm not sure.

3 MR, TENFNRAUM: Are you including whatever

4 we produced in thie case previously to Motorola
5 back in '84 and '85, which I think was one of

6 - these categories of documents, correct?

? RY MS, DORGE:

8 Qe Let me show you what has been marked

9 88 -~

10 A, Possibly inspection reports produced by
11 people who were involved with inspecting the

12 | sites at that time,
13 Q. Could you read the last answer,.
14 (The record was read,)
15 I am handing fou what has previously
16 been marked as Boice Deposition Exhibit 27,

17 which 18, do you understand that to be the Midco
18 log?
19 MR, TENENBAUM: You are not askinq for his
20 firsthand knovledge, are you?

21 MS, DORGE: He has no firsthand knowledge.
22 | MR, TENENBAOM: I am afraid I will have to
23 ; . object on the grounds your question is
24 ambiguous,
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MS, DORGE: He has referred to the Midco 109
in the documents that the government has relied
on, I have a right to ask him whether that's
the document that he is8 referring to,

MR, TFENENBRAUM: You could ask him whether
that looks like the exhibit., Being that he
didn't prepare the document, I am not sure he is
able to authenticate it.

MS. DORGR: That's fine.

A, It appears to be a photocopy of the
Midco log.

Q. Is there any information in that
document that supports an allegation that
Motorola disposed of waste at Midco at any time?

MR, TENENBAUM: Again I have to object.

You are requesting the witness to
interpret the document, that other witnesses who
have prepared the document have already
testified at length about, I don't think it {8
appropriate.

And I am going to ask whether Motorola
is willing to produce a witnees who 18 willing
to testify as to the contents of the Midco log?

‘Are you willing produce a Motorola
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employee to testify as to the contents of the
log?

MS, DORAFR: I don't think that requires a
response,

MR, TENENRAUM: No response.,

Then I am going to strenuously object
to the guestion and I think it is entirely
improper.

I think that the log speaks for itself,
I don't know how this witness --

To the extent it doesn't speak for
ftself, this witness is certainly not the person
who 48 able to testify as to what the meaning of
it is. Wouldn't you agree?

MS. DORGE: The witness has testified that
this document is one of the documents that he
ralied on in support of the allegation that
Hotorola disposed of waste,

I am asking what it is in this document
that he relied on.

MR, TENENRBAUM: I think what the witness
8aid was that this document was relied on with
respact to the allegations of 29 and 39 in the

complaint,
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Whether every single document he listed
apprlies to Motorola as opposed to other
defendants is a separate question.

I would object to the process as well
of having this witness, who did not prepare this
document, reviewing a 20~ or 25-page document
looking for the name Motorola, when -- in this
deposition, It 48 highly inappropriate,

And, again, Il would ask whether or not
Motorola will be producing a witness to go
through this same futile exercise, given that
the truck drivers and everyone else have already
testififed as to the contents of these documents.

(Diacussion had off the record.)

MR, TENENBAUM: Back on the record for a
second,

Just 8o the record is clear, this
exhibit which is called RBoice Fxhibit 27 may or
may not be the full and accurate copy of the
Nidco leog.

The full aﬁd accurate copy has been
identified and authenticated at the depositions
of Mr, Crouch and Mr, Dehart,

MR, KFPATING: It should be outside in the
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1 box, fsn't it? The boxes are all ohtside tﬁe

2 door.

3 MR, TENENBAUM: 1In any event, whatever elae
4 ie hore, the Midco log was identified and

5 authenticated at the Crouch and Dehart

6 depositions. Whether or not this is the same

7 document,

8 MR, KARAGANIS: Which Crouch and Dehart

9 depositions?

10 MR, TENENBAUM: The ones that took place in
11 1990,

12 MR, RARAGANIS: What exhibit?

13 MR, TENRENBAUM: I couldn't tell you offhand.
14 And whether or not this is the same as what they
15 fdentified and authenticated is8 something that I
16 am not in a position to tell you at this time,
17 and I would ask that you use those for any

18 further questions,
19 A, All I can say {8 I don't see the name
20 Metorola on this document,

21 BY M8, DORGE:

22 Q. I am handing you what has previously

23 been marked Exhibit 28 to the Boice deposition
24 and ask whether there are any facts in that
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document relied on {n support of vour
allegations against Motorola?

A, All I can say 18 I don't gee the name
Motorola mentioned in this particular document,

Ne

MS. RULLEN: Por the record could you
identify what that document is?

MS., DORGE: Y understand that to be a write
up of the Crouch interview,

A, Yes,

MR, TENFNRAUM: Deposition Exhibit 28,
Boice Deposition Exhibit 28,

BY MS., DORGE:

0, Let me move on.

Mr. Boice, what hazardous substances
does EPA allegs were disposed of by Motorola at
the Midco sites?

MR, TENENBAUM: Same continuing objection,

A, It would be the any hazardous
substances identified on the documents I have
already listed,

BY MS, DORGEgs

Q. What hazardous substances are

identified on those documents?
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A, I would have to see the permit and
other documents that relate to Motorola to
answer that question.

Qe Which documents would you review?

A, I would review the permit application,

Ne T can show you these documents,

! understand the permit application to
be the part a RCRA permit application?

A, I'm not sure.

MR, TENENBAUM: Again we object to this line
of questioning, as previously,

A, I haven't looked at all the documents,

RY MS, DORGE:

Q. What else would you review?

A, I would review Motorola's response to
our 104 B request., The Dehart and Intec
documents, The response to our request for
admission, Response teo our request for
production of documents, The depositions, The
interviews, any interviews that were in the
court transcripts.

‘Q. Does EPA have any independent facts
apart from the language reflected on those

documents that interpret that language or
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otherwise explain what was meant by any
statement on thosa documents?

MR, TENENBADM: I have to object to that
question,

The United States 18 conducting a
continuing 1nveatigatioﬁ as to the natute.of
Motorola's waste materials.

We have taken Motorola's deposition,
And Motorola produced a witness who didn't have
any knowledge, and i{s producing another witness
I understand in a couple weaeeks,

We are conducting, our own attorney
work product investigations are ongoing, and we
have Mr. Meyer who will be providing expert
testimony,

And Y think that your question is both
ptemature as well as ~-

M8, DORGF: I am not --
MR, TENENBAUM: -- as well as objectionable

on all the other grounds that I have listed

- before.

M8, DORGE: I am not asking for anything
subject to attorney work product privilege.

I am not asking EPA to interpret what
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Motorola's witnesses would say, I am not asking
for expert testimony.

0. But, let me ask more simply.

To the extent a document says a
material is corrosive, does FPA have any facts
that explain what was meant by that
characterization?

MR, TENENBAUM: To the extent that one,
whose documents?

M3, DORGF: One of the documents that he has
referenced might say corrosive, does EPA have
any information that would explain facts that
would explain if that corrosive material was a
hazardous substance?

MR, TENENBAUM: Now you are seeking expert
testimony as to what is a hazardous substance.

MS, DORGR: Okay,.

Q. Are there any facts about what the
vaste vas?

MR, TENENBAUM: 1Is your question are there
any facts?

MS. DORGE: In part,

MR, TENENBAUM: All of the documents and

depositions and so on that he has listed?
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BY MS, DORGE:

Q. Any analytical data, any persons who
have told you what was meant by a statement like
that on a document?

MR, TENFNBAUM: I am going to have to
object, that is vagque and ambiguous and
compound,

MS. DORGE: Okay. Break it up,

0. Do you have any analytical data or
other documents that explain what might be monﬁt
by the word corrosive contained on a record of
wvastes shipped to the Midco sites?

MR, TENFNBAUM: Same objection.

Ae Do I have any or does FPA have any?

BY MS, DORGR:

Q. RPA,

A, Well, I know we are working on
developing more information all the time, So I
really can't -- I don't know everything that we
have.

Q. At this point in time?

A, You mean that I know of?

Q. That EPA has, you are FPA's witness

today.
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1 "~y MR, TENFENRAUM: Wait a minute.
2 - ) We have objected to providing him as a
3 witness on the question that you just asked.
4 Y don't know what document you are
5 talking about, and whose document it is and who
6 wrote corrosive. T don't know what you are
7 talking about, So I have to object,
8 Nff the record for a sacond.
9 (piscussion had off the record,)
10 BY MS. DORGE:
11 Q. Hae anybody from EPA sampled wastes
12 that were shipped to the HMidco sites by
13 Motorola?
14 A, It's pogsible, yes, during the removal
15 action, or there was also some prelimjinary
16 sampling back at that time that sampled barrels
17 or vastes, sludges that were on the site,
18 We also, even during the RI, we sampled
19 the groundvater, and the highly contaminated
20 subsurface materials at both Midco I and Midco
21 II, which could have contained Motorola's
22 wastes,
23 Q. Wwhat facts support FPA'as allegations
24 that hazardous substances vere sent by Motorola
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1 to the site?

2 What hazardous substances is FPA

3 alleging were ment to the site?

4 MR, TENENBAUM: One question at a time, You
S have got more than one question,

6 MS, DORGF: You referred to the documento,

7 I think you have already answered the first one
8 by referring to the documents,

9 Q. What in those documents identifies a
10 hazardous substance that was shipped to the

11 site?

12 MR, TENENRAUM: Objection,

13 Seeks expert testimony on what is a

14 hazardous substance.,

18 BY MS, DORGF:

16 Q. Is it BPA's position that it will be

17 presenting no factual testimony only expert

18 testimony on the subject?

19 MR, TENENRAUM: No,

20 ¥R, CLARK: Then permit the inquiry,

21 MR, TENFENRAUM: The question asks for expert
22 tostimony;

23 MR, CLARK: To the extent he has facts, that
24 is vhat the question is seeking,
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We are all in agreement he is not here
to testify as an expert., So let him testify to
what facts, if any, there are within the
Agency's knowledge.

MR, TENENBAOUM: As I have indicated, he
already has testified as to what -~ in general
a8 to the types of facts that we are relying on,
And the investigation is ongoina,

And I don't know what more you want for
him to do.

I have objected to these types of
questions desiagned to probe the United States'
attorney work product as to what it has learned
from the various discovery in other matters that
have taken place in thislcase.

BY M8, DORGPF:

Q. Ras PPA sampled waste coming from
Motorola being disposed of at the Midco sites?

MR, TENENBAUM: Didn't you already ask that?

A, You mean prior to itas being disposed of
or taken to the sites?

BY M8, DORGPR:

Q. I am not talking about sampling of the

s0ils or anything like that at the sites,
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Do you have any evidence reslating to
the characteristicas of the wastes shipped by
Motorola to the sites?

A, That i8 a different gquestion, You mean

have we sampled the wastes as they want to the

sites?

Q. Have you sanmpled wastes coming inteo the
site?

A, You mean as the wastes were coming into

the sites during the Midco operation?

Q. Right,

A, Were there FPA people there collecting
samples of the waste?

Q. Yes,

A. As far as I know, that was never done,
no.

Q. What facts support your allegation that
the vastes found on the site came from Motorola?

MR, TENENBAUM: Same continuing objection,

A, ¥Well, we know that from the shipping
documents and depositional testimony that the
wastes from Motorola went to the Midco asites.

And we know that from depositional

testimony that Motorola's wastes vere dumped
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directly into both Midco I and Midco II,

We know that the fire occurred at both
Midco T and Midco II which resulted {n release
of hazardous substances into the air and the
groundwater and the esoils,

We know that thousands of drums were
left on both sites.

Q. What hazardous substancesa --

A, We have sampled the barrels at the site
during the removal actions and during some
preliminary investigations we have sampled the
subsurface aoils,

Wa have sampled the groundwater and the
hazardous substances, Some of the hazardous
substances present in those, in the groundwater,
soils and the barrels that were left on the site
are ~= correspond to the wastes that were -- the
hazardous substances that were disposed of by
Motozola,

Q. Which hazardous substances are you
teferring to?

MR, TENENBAUM: Same continuing objection,

He has already answered his basis for

this, If you know anything further, you can
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tell them., Nut, that is an objecti;nable
question,

A, I understand that it included cyanigde,
and other hazardous subsastances identified on
thelir permit application, And we may have other
information in our record,

BY MS, DORGE;s

Q. Are there any other facts supporting
your allegation that cyanide was shipped to the
gsite apart from the permit application?

A. Not that I am aware of,

MR, TFENFNRAUM: You mean by Motorola?

M8, DORGE: By Motorola,

A, Not that I am aware of,

BY MS, DORGE:}

Qe Okay.,

MR, TENENBAUM: Again, -this witness has not
been present at the depositions of Motorola and
80 on, and the same continuing objection,

M8, DORGF: I am not asking him to testify
as to what Motorola knows,

MR, TENENBAUM: You limited him in the last
question to the permit application, and wvho

knove what else.
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There {8 a long l1iat of documents that
he mentioned before which might also contain
information on that,

n8, DORGR: Okay.

Q. Are there any facts supporting these

"allegations that any hazardous substance other

than cyanide was disposed of at the Midco sites
by Motorola?
MR, TENENBAUM: Same continuing objection,
A, Yes,

The facts included in the documents I
have listed before, including the permit
application,

0. Documents in the permit application are
the only facts that you are relying on?

MR, TENENBAUM3; Including the depogitiona,

MS., DORGF: 1Including depositions.

A, Por what?

Q. In support of your allegations that
Motorola disposed of hazardous substances.

A, I think as I stated before, I would
have to look through all the documents'befoto 1
could fully answer that question,

But, I was awvare of that, plus there's
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ongoing discovery on this matter, But, T am
avare that hazardous substances were identified
in this perﬁit application,

Q. Again you have referred to'documents.
You are referring to the document that wve
produced and the Dehart documents and Intec
documents?

MR, TENENBAUM: And the documents that we
produced,

M&. DORGE: The documents you produced,

MR, TENENBAUM: And the depositione, so on,

BY M5, DORGE:

Q. Beyond those documents, are there any
independent facts explaining what Motorola sent
to the site?

A, I think I have already answered that
question,

Q. I don't think you have.

MR, TENENBAUM: I think he has answered it
three or four times,

A, Basically I don't know all the facts
and, therefore, I basically I guess I can't say

that there aren't any other facts,
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BY MS. DORGR:

0. FPA may have other facts at this point
in time that you are not aware of?

A. It is possible.

Q. Rut to the best of your knowledge,
those are all the facts?

A, Those are the facts that I am aware of
are contained in those documents.

Q. Who did you talk to at FPA {n preparing
for this 30 (b) 6 deposition?

MR, TENFNRAUM: Other than attorneys?

RY MS, DORGCE:

0. Other than attorneys,

A, No one,

Q. Did vyou make any effort other than
through your attorneys to find out what FPA knew
about waste dispose of by Motorola?

A, No.

MR, TENENBAUM: 1In preparation for the
depoaition?

S, DORGE: Yes. In preparation for the
deposition, |

A. NO.

Longoria & Goldstine 236 1030 Chicago




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1699 |

BY MS. DORGE:

Q. Do you have any facts at this point,
apacrt from what {8 contained in the documenta,
FPA has no facts supporting an allegation that
EPA disposed of hazardous substancen?

MR, CLARK: I think you meant Motorola,

MS, DORGR: Okay.,

Q. Does FPA have any facts that would
support an allegation that Motorola disposed of
gsalt at the Midco site?

A, I would have to review the documents,

MR, RKFEATING: If you 4o, let me know,

RY MS, DORGE:

Q. Is salt corrosive?.

MR, TENENBAUM: Objection, asks for expert
testimony,

If you think you know the answer,
subject to my objection, ¥ will allow you to
answver. .

A, S8alt by itself or salt water by {tself
probably wouldn't be considered corrosive.

BY MS, DORGPE;:

Q. ° Would salt be considered corrosive?

MR, TENENBAUOM: Same objection,

Longoria & Goldstine 236 1030 Chicago




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

A, I don't know., Could be uAder some
situations,

BY MS, DORGR:

Q. Okay.

Does FPA have any facts that would
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support an allegation that Motorola sent PCRg to

the Midco sites?
MR, TENENRAUM: Same continuing objection,
A, I'm not awvare of any.,
BY MS. DORGE:!
Q. Arsenic?
MR, TENENBAUM: Same continuing objection,
A, 1 would have to review the record.
MR, TENENBAUM: Again, if you have any of

these records that you would like to show the

witness, please do and we will be glad to see --

he will be glad to supplement his answer.

If you would like to show him any
documents that hav; been referenced by the
wvitness, if they would help in refreshing his
recollection.

BY M5, DORGE:
Q. Have you revieved the records, these

shipment records that we have been talking
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about, to determine what volume of wastes were
shipped by Motorocla or you are alleging was
shipped?

MR, TENFNRAUM: Have ve alleged that a
particular volume was sent? Have we?

M8, DORGE: No,

0. Does RPA allege a certain volume of
wastes were shipped to the site?

MR, TFENENBAUM: 1In its complaint?

MS, DORGR: I don't think it is {in the
complaint,

MR, TENENBAUM: That's why I was asking,

BRY M8, DORGPF:

Q. Has EPA detoermined what volume was
shipped to the site?

A, All we have done is we have prepared a
document that lists total disposal based on the
records we have,

MR, TENENRAUM: One second.

I do have to object to this line of
questioning to the extent {t seeks attorney wvork
product testimony, but you may continue your
anever subject to that objection,

A, We sent that {nformation to all the
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PRP's,

RY MS, NORGE:

Q. Did FPA review the types of containers
that were used as to distinguish between size of
containers which appear {n that document?

A. .I don't know,

Q. Do you know in what type of contalners
Motorola allegedly shipped wastes to the Midco
sitea?

A, No.

Q. - Do you know whether they were different
sizes?

A, No.

Q. Are there any facts that support EBPA's
issuance of the administrative order to Motorola
as opposed to other generators that shipped
larger volumes of wastes to the Midco site?

MR, TENENRAUM: Objection, vagque, ambiguous
and may seek a legal conclusion., I am not sure
vhat the question means.

MR, BERMAN: What wvas the question again?

MS., DORGE: I am not asking for a legal
concluaion, I am not asking for anything that

is subject to deliberative-process.
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I am simply a factual question, what
facts supported FPA's decision to issue an order
to Motorola, who was a much smaller alleged
contributor than many other companies who RPA |{s
avare 62 who =-

MR, TENENRAUM: T think the witness already
testified to the kinde of facts that supported
the United States' alleqgation with respect to
Motorola.

And if you want to ask the witness
about other parties and facts relating to those

parties, you can identify such parties and he

can see what he can tell you,

But, as to reasons for FPA's lasuahce
of administrative orders, that would seem to be
not a proper question,

BY MS, DORGE:

Qe . Is there anything in particular about
Motorola's wastes that caused PPA to decide to
iesue an administrative order to Motorola?

MR, TENENBAUM: He has already indicated the
facts underlying the basis for order, I don't
know,

MS., DORGE: Ejither volume or nature of the
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1 vaste.,

2 MR, TENFNRAUM: But the premise built into

3 your queation is the premise that would require

4 an ansver explaining the basis for BPA's

5 decision making as to the issuance of

6 administrative orders.

7 I will have to object and instruct the

8 witness not to anawer,

9 If you can rephrase your question as to
10 facts underlying, supporting the United States'
11 issuance of the administrative order to
12 Motorola, he can answer that., Although, he
13 already has many times today.,

14 If you want to rephrase the question to
15 ask what facte support the liability or PRP

16 status of other parties, you can do that, But
17 other than that, I think that the question is

18 objectionable. '

19 MS, DORGE: Let's ask for the EPA's i{ssuance
20 of the administrative order to Motorola.

21 MR, TENENBAUNM: We have just been talking

22 about that for an hour.

23 M8. DORGR: This is the first time I have

24 asked the question, so I am sure I don't have an
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1 anever to it yet, If you could ansQer it.
2 ' MR, TENENBAUM: It {8 not the first time you
3 have asked the question,
4 MR, CLARK: Let him anawer. 1If it is prior
5 testimony, let him just say it is his prior
6 . testimony and we can move on,
7 MR, TENENBAUM: T will object, asked and
8 anaware& many times,
9 A, What was the question?
10 BY MS, DORGR:
11 Q. What facts support EPA's issuance of
12 the administrative order to Motorola?
13 A, Well, we hgye the liability information
14 that I previously listed.
15 » e I8 there anything particular about the
16 nature of that liability information that
17 supported the issuance of the order against
18 Motorola as opposed to other companies that were
19 | not:spocitic to Motorola?
'20 NR, TENENBAUM: What other companies?
21 MS, DORGE: T can name themnm,
22 '~ MR, TENENBAUM: It sounds like you are
23 asking, the question is why did FPA {mssue an
24 adminietrative order to Motorola and not to X, Y

Longoria & Goldstine 236 1030 Chicago




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1706

and 2? And that's not a proper question.,

MS. DORGR: T am asking if there are any
facts that support the issuance of the order,.

MR, TENENBAUM: He has already anaswered
that,

BY MS, DORGFR:

Q. Is the answer none other than pure
enforcement discretion?

MR, TFNENBAUM: No, He has already ansvered
the facts,

MS, DORGF: He has indicated that there's
liability, and there is liability evidence
against other companies who were not named who
shipped much larger quantities of material,

MR, TE&BNBAUM: If your question then is why
did RPA not issue an administrative order to
other parties. Then that seeks to invade the
Agency's deliberative-process, It is
privileged,

Purthermore, that is not part of
vour =~ this witness {8 not a lawyer and I don't
know what he knows about that, if anything,

Hold it, That's not part of your

request,
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MS, DORGF: The request has to do with the
nature -- my question has to do with facts
supporting the allegations against Motorola
and --

MR, TFNFNBAUM: He has gone over that, We
have covered the 8ix categories in your
document,

Now you want to ask him about a
category that he {8 not here to testify about,
and in any event i{s objectionable,

MS. DORGR: It i8 covered by =-- I think {it
is covered, but I think we already have an
ansver, The answer is it was solely a matter of
discretion, or the use'theteof.

MR, TFNENBAUM: That i8s your view,

MR, REATING: This is off the record,

(Discussion had off the record,)

BY M8, DORGE:

Q. I think we may have covered this, but
let me just clarify.

Did you say EPA has made no
obgservations of Motorola's name on the drum,
nobody at EPA or no BPA contractor to your

knowledge has observed Motorola drums at the
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1 site?

2 A, I would have to look at all the

3 re@cords, but T am not aware of any,

4 0. Okay.

5 It would be in what records would you

6 look at to determine that?

7] A, I could look at the -~ ;11 the records

) for the removal action.,

9 Q. So if yvou have any knowledge {t shdqld
10 be contained in the documents from the removal -
11 action?

12 A, Nr there's probably some preliminary
13 inspections, I would look at preliminary

14 inspections, back in 1978,

15 Q. Anything else?

16 A, '78 to '80,

17 MR, TENENBAUM: Your question is documents,
18 vhat documents?

19 M8, DORGE: Yes, anything else that you

20 would look at.

21 MR, TENENBAUM: What other documents would
22 he look at?

213 MS. DORGF: Right,

24 A, Well, I guess I would probably have to
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check the -- this {8 for what now?

Q. Whether Motorola --

A, Whether FRPA saw any Motorola drums on
the site?

Q. Actually saw anybody disposing of
Motorola waste,

MR, TENEMNBAUM: Rold {t.

The question that {s whether th&re was

a drum with Motorola'e name on it?

MS. DORGE: I think we have already asked
the other question,

MR, TENFENBAUM: That wase the question, a
drum with Motorola's name on {t?

MS. DORGE: VYes.

A, That was observed by EPA employees or
by some other qovernmnent employees?

0. Right.

A, That's all I could think of,

Q. Are there any people that you would
talk to?

A, I might try calling a few people, I'm
not sure.

Q. Who would you call?

A, I could call Beverly Kush,

Longoria & Goldatine 236 1030 Chicago




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1710

Q. Is Reverly Kush at RPA?

A, Yes. She is a unit chief at EPA,

0. Region V?

A. Yes.

Oe But you did not call her to prepare for
this deposition?

. A, No. I could call Bill Simes,

Q. Anybody else at FPA?

Is he with EPA?

A, Yes,

Q. Anybody else?

A, Those are the only people I can think
of right now,

0. Why would you call them?

A, I would agk them the question you asked
me, whether they ever saw Motorola, a drum
labeled Motorola on one of the sites,

Q. Were they involved in the removal
action?

A. Yes.

Qo They spent time at the site?

A, Yes,

Qe Did anybody else at EPA spend time at

the site?
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A, USFPA -~

MR, TENFENRAUM: Wait, At what time?

A, During what time? Yes.

nY MS. DORGFE:

Q. At any time,

A, Yes, A lot of people did,

Q. Never mind,

MR, TENFNRAUM: Ry the way, I would note for
the record that there {8 no category listed as
to whether or not a drum with Motorola's name
was found on the site. That is not one of the
categories l1isted,

RY MS, DORGE:

Q. Does anybody at FPA have knowledge as
to whether one of Motorola's drums were found at
the site?

A, I don't know, As I said before, if 1
really wanted to find out I would probably call
a fow people.

Q. You would start with these two and you
might talk to other people?

A, Yes, I might I quess, Dick Cleaton, he
was with the Indiana State Board of Health, He

inspected the site, And there's a number of
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other inspectors who were on the site,

Q. Anybody else at FPA?

A, There were a lot of people invoeolved {n
the removal action, But, I probably wouldn't
bother calling all of them,

. Did you make any attempt to contact any
of these people in preparing for your
deposition?-

A, No.

MR, TENENBAUM: Again, I note there's .no
category on this designation as to whether or
not a drum with Motorola'as name on it was found
at the site,

MS. DORGE: There certainly is a category as
to wvhether Motorola's waste was disposed of at
the site, And I think that is clearly relevant
to that question,

Q. Let me ask you one more, I think I
Just have one more question,

You previously testified in resﬁonse to
quastions by Standard T that EPA never approved
or disapproved respondents designated engineer,
pursuant to the administrative orders,

Ie your response the same for Motorola?
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1 A, I would have to look at tﬁ? letters to
2 gee whether you were one of the parties that

3 sent in the letter proposing to use Roy BRall as
4 the project coordinator, I quess it is called.

5 0. Assuming Motorola did designate Roy

6 Rall,

7 A, Yes,

8 Q. Did FPA ever approve or disapprove that
9 designation?
10 A, No, because Motorola as well as the

11 other parties never indicated they would comply
12 with the order,

13 MS, DNRGR: Can we go off the record for a
14 gsecond,

15 (Discussion had off the record,)

16 Laet's go back on the record.

17 Qe Does FPA have any facts that would

18 1ﬁdicato waste, Motorola wvaste was trans—-shipped
19 and not disposed of at the Midco sites, wastes
20 collected by Midco?

21 MR, TENENRBAUM: T don't understand that

22 question as all,

23 If you want ¢0 cut off -~ I don't want
24 to tell you how to phrase your question, But,
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vhen you say trans-shipped, but not disposed of,
I don't know what that means. Tf you just want
to say trans-shipped,

BY MS, DORGF:

Q. Does the FPA have any facts that would
indicate Motorola waste may have been collected
by the Midco group and either not taken to the
Midco sites or taken to the Midco sites but not
unloaded or handled there and ultimately
disposed of at other aites?

MR, TENENBAUM: I will have to object to
that, It is vague, ambiguous, Also my previous
grounds for objections that you are asking the
witness to interpret ~--

BY MS. DORGE:

Q. Do you understand the question?

MR, TENENBAUM: -~ {nterpret. You are
asking the wvitness to interpret information
provided by third partiesn,

Do you underetand the question?

A, Do you mean do we have any evidence
that wastes picked up by Midco were disposed of
at some other site?

M8, DORGFE: Yes,
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A, Not that T am aware of, n;.

Q. Did you make any effort to determine
whether the waste may have been taken to another
sice and not Midco?

A, Yes.

MR, TENENBANM: Wait,

Go ahead and answver,

I will have to object., This {8
extremely vague and ambiguous, We don't know
what waste you are talking about and it {8 not
clear what events you are talking about,

I reiterate my previously objections on
this line of questioning, But, try to answer
the best you can,

A, As I stated before, we have information
from the shipping documents, We have got the
depositions, We have got the information from
your 104 E responses., We have got permit and
permit applications, We have --

BY M8, DORGE:

Q. Is youi answer that the anawver is
contained in the documents?

A, Yes.

Q. You have no independent -- there are no
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individuals with knowledge?

MR, TENFENRANM: Firsthand knowledge?

MS. DORGF: Firsthand that Motorola's wastes
may have been taken to other sites and not to
Mldc;.

MR, TENENRAUM: ©No individuals at FPA?

BY HS, DORGE:

N. Do you know of any individuale?

A, We have depositional transcripts of
people who observed Motorola's wastes being
disposed of at both Midco I and Midco 1T,

0. Does EPA have any knowledge that is not
contajined in those documents?

A, I would have to review the file to
provide an answer to that,

Q. Would the answer be contained in the
file?

A, Would you repeat the question?

Q. Could you read back the question,

(The record was read,)

MR, TENENBAUM: I have to object as vague,
ambiguous,

Go ahead i{f you know what she is

talking about, Go ahead and answver,
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A, I think I stated before f@f other
companies, we have information, we have the
shipping documents which identify that the
wastes were picked up by Midco.

We have got the depositions, We have
got analytical results from the RI/FS and other
studies that show that this same type of waste,
hazardous substances that Motorola generated and
had disposed of at the site, are present in the
groundwater and in the soils, and in some of the
drums on the site,

nY MS, DORGFE:

Qe Let me limit my question just to EPA
and RPA employee's right now,

Is there anybody at EPA who knows or
has facts relating to whether Motorola's waste
might have been taken to another site for
disposal, might have been taken by the Midco
group to ; site other than the Midco sites for
disposal?

MR, TENENBAUM: Firsthand knowledge?

A, You mean direct observation?

BY MS, DORGE:

Q. I don't mean direct observation, I
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mean knowledge, facts, apart from that gained
from third -~ well --

MR, TENFENBAUM: You want to know whether
they were there and saw something like that?

MS. DORGF: No.

Q. Do they have knowledge of facta?

MR, TENENRADM: I don't know how this
witneas can testify what e;orybody at EPA has
read about the case., I mean all the transcripts
and documents speak for themselves,

Do you want to know whether all the
hundreds of people at FPA might have read some
transcript that says something or other? I
don't know what,

RY M8, DORGE:

Q. T am asking whether apart from what is
contained in the file in these documents that
you referred to in the deposition transcripts
that you referred to. I mean other facts.

A, That I am aware of?

MR, TENENBAUM: That would show what?

A, That would show?

BY MS, DORGE:

Q. That Motorola's waste, whether or not
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Motorola’s waste actually were disposed of at
Midco or may have been taken to another site?

MR, TPNENRAUM: Which?

3Y MS. DORGR:

Q. The question is whether, do you have
any facts relating ¢to where the waste wvas
ultimately ended up?

MR, TENENBAUM: That's an entirely different
questioh. Al though, the same objections apply.

But, where the waste went, where parts
of the wastes ended up, 18 an entirely different
question, That is a new one,

MS, DORGFE: It wasn't intended to be a new
one,

MR, TENFNBAUM: Where pieces of the waste
may end up, i8 not the same.

BY MS, DOR&B:

Q. Does RPA have facts apart from what ia
eontained in documents and deposition testimony
that is written down that Motorola's waste ~--
indicating that Motorola's waste may have been
picked up by the Midco group and taken to the
Midco site, but not disposed of there,

ultimately disposed of at another site?
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MR, TENFENRAUM: Objection, Vaéue,
ambiguous,

A, I think T have to say that there is
nothing in any of the documents that I have read
that indicated that -~ which seems to be your
implication ~- that the documents we have
indicate that, And that is absolutely not true,
There is no documents at all that T know of that
say that has happened.

BY MS., DORGE:

Q. Based upon the documents?

MR, TENENBAUM: That he has reviewed?

A. That I personally reviewed?

MR, TENENBAUM: Again, I object strenuvously
to this line of questioning, asking the witness
to interpret -- |

MS. DORGE: I’an not --

MR, TENRNBAOM: If I could finish my
objection,

-=- asking the witness to interpret thea
depositions which he hasn't even read and which
you are not producing a witness for us,

MS, DORGB: We are not asking about

third-party knowledge,
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1 We are not asking about 16:0tmatlon

2 contained in documents.

3 Q. Is there any other information?

4 A, That what?

5 MR, TENENBAUM: Why don't you ask the

6 - question, It seems like what you are asking,

7 why don't you ask it straightforward, whether

8 anyone at FPA personally observed Motorola's

9 waste being taken by the Midco group to some

10 other site,

11 Is that what you are asking?
12 MS, DORGPR: I am asking whether anybody at
13 EPA has knowledge that is not reflected in the
14 documentas.

15 MR, TENENBAUM: That is too vaque and

16 ambiguous, Impossible to answer.

17 A, That is impoassible to anawer for
18 everyone in EPA,
19 BY M8, DORGE:

20 . Q. Have you talked to anyone at RPA about
21 thia?

22 ‘ In preparing for your deposition, have
231 you talked to anybody at EPA about where

24 Motorola's waste was ul timately disposed of in
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preparation for this deposition?

MR, TENFENRAUM: Object, T don't know what
you mean by ultimately disposed of,

RY MS, DORGFPR:

0, Have you talked ¢o anybody at EPA about
where the waste that was picked up by the Midco
group was ultimately disposed of?

MR, TRNFENBRAUM: Same objection,

A, During what period of time?

BY MS, DORGE:

Q. T am asking whether in preparing for
today's deposition, which has to do with the
disposal of waste by Motorola at Midco, you
consulted with anybody at RPA to find out
whether they knew whether waste picked up by the
Midco group from Motorola's facility went to
Midco?

MR, TENENBAUM: Wwait a second,

You left out the part from all the
transcripts and so on,

MR, CLARK: That is a premise of the
question, counsel, We have established that,

MR, TENENBAUM: She didn't say {it, though,

MR, CLARK: Do you have to take every
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péaniac that we have established in the
deposition and repeat it for every question?

I mean, you have been very
obatructionisat,

MR, TENENBAUM: I don't know what she means,
Otherwise, she is going to quote the question
back and say he didn't do anything to prepare
for this deposition,

BY MS, DORGEs

O When did you first review the 30 (b) 6
notice of the deposition?

A. Me personally? I depended on counsel,

Q. When did you first look at {t?

A, T depended on coungel to review that,

MR, TENENBAUM: T am not going to allow you
to ask questions about counsel.

BY MS. DORGE:

Q. Pid you read it in preparing for your
deposition?

A, No,

MR, TENENBAUM: As I have indicated, this
request is similar ¢to the raequests made by
Insilco and American Can and Desoto,

And we have made the same objections to
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this request as to those requests, -And thisa
witness 1is testifying {n the same fashion as he
did with respect to those, subject to my
objection.

BY MS, DORGE:

Q. You have already indicated you did not
talk to anybody else at FPA in p:;paring for
this deposition?

A, Other than counsel. Yes,

Q. Did you determine that {t was not
necessary to talk to other people or were you =--

MR. TENFNBAUM: What?

RY MS, DORGE:1

Q. Did you determine that it wasn't
necessary to talk to anybody else, because no
one else had any knowledge?

A, Did I determine that?

Q. Yes,

A, I doubt if anyone else would be worth

talking to about your liabilfity case, I don't

_think anyone else has that much more knowledge

than I have, other than counsel,
Q. You have identified several people who

you might talk to, Beverly Rush, Bill Simes?
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A, That was regarding ~--

MR, TENFNBAUOM: Objection,

Be did not say mention those names as
people who would have knowledge of what you
referred to,

A, No,

MR, TENFNRAUM: He identified those names as
some tiny tangent of your gquestion,

MS, DORGF: The record speaks for itself,

0. Were you directed by counsel not to
talk to anybody?

MR, TENENBAUM; Come on, Objection,

You can't ask him what he was told by
coungel. Direct the witness not to answer.

BY MS., DORGE:

Q, We still don't have an answer to the
other question on trans-shipments?

A, What {8 the question?

Q. The question ia, apart from information
centained in documents, depoaition testimony and
third-party information) does anybody at FPA
have knowledge relating to whether Motorola's
vaste picked up by the Midco group was actually

disposed of at the Midco site?
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MR, TENENBANM: Object to the f;tmw

A, Anybody at RPA have knowleadge?

BY MS, DORAR:

Q. Yes,

A. Begides me?

Q. Yes,

MR, TFNENBAUM: Object to the form, I
relterate my previous objection,

A, Yes, counsgsel would have some knowledge
on that.

BY M3, DORGE:

0. Anybody else?

A, About what now?

MR, CLARK: Same question,

A, About trans-shipments, Trans-shipment
between Midco I and Midco II, is that what you
are talking about?

BY MS, DORGE:s

Q. No,

MR, TENEWBAUM: No.

You used trans-shipments in your
question.

MS, DORGE: But not between Midco I and

Midce 11,

1726
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1 A, So what are you talking about as far as
2 trans-shipments go?
3 BY MS, DNORGFE:
4 .Q. Your counsel objects when I ask a short
5 question. Then he objects to a compound
6 question when I ask a long question, which I
7 don't really believe is a compound question, It
8 is just long,
9 But, it is very difficult for me to
10 phrase this question because f{t can't be done
11 without having it be very long, unless your
12 counsel will let mae do it in pileces.
13 Let me try to ask a short guestion and
14 if your counsel won't object, maybe we will qget
15 an ansver,
16 I am trying to find out whether anybody
17 at FPA knows whether Motorola's wvaste was
18 either -~ I am going to ask, there are two
19 gquestions, I will ask them separately,
20 Motorola's was waste taken to Midco but
21 | not disposed of there, was actually disposed of
22 at some other site other tham Midco I and Midco
23 I1. That's what I mean by trans-shipment.
24 A, So you are asking whether anyone from
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EPA knows that Motorola's wastes were disposed
of someplace else other than Midco?

0. Yes,

MR, TFNFNBAUM: Apart from what is contained
in the documents, third-party material?

MS., DORGF: Right,

A, The documents don't indicate anything
like that as far as I know,

MR, TENFENBAUM: The question is apart from
whatever the documents and third-party materials
are, whether there's someone in FPA vho has
knowledge, firsthand knowledge of that.

A, Pirathand knowledge or any knowledge?

MR, TFNENBAUM: If it i8 apart from the
documents that you have referenced,

MS. DORGE: Personal knowledge,

A, Of course, Y can't speak for everyons
in the Agency, but as far as I am avare of, no
one has any information or knowledge that that
ever occurred,

BY MS, DORGE:

Q. Who would you ask who might have such
knowledge?

Who would you ask if you were trying to
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1 determine whether anybody has it, such

2 knowledge?

3 A, You mean anyone {n FPA?

4 Q. Yes.

5 A, I doubt if anyone in FPA has that

6 knowledge, because they weren't at the site or

7 weren't associated with the business that Midco
8 was conducting during ites period of operation,

9 Qe So you wouldn't ask anybody because you
10 wouldn't have any people who you would think
11 would have that knowledge?
12 A, Right,
13 Q. Okay,

14 I think you answered the question, the
15 second part of my question, wvhen you rephrased
16 the question.

17 Is there anybody who would have
18 knovledge that Motorola's wastes was picked up
19 by Hidco and just taken directly to another site
20 89 opposed to the Midco sites?

21 MR, TENENBAUM: Again, apart from various

22 documents and transcripts you have identified?
23 BY MS, DORGE:

24 Q. Right,
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A, Again as far as I know, this is FPA

empl oyees?
Q. Yes,
A, As far as I know, no EPA employees have

anvllnformation on that at all, that that ever
occurrxed,

0. Okay,

MR, TENENBAUM: Can you read back the
question that that was an answer to, please.

(The record was read,)

A, What is the difference between that and
trans-shipments? It sound like the same thing
to me.,

MS. DORGE: The first question had to do
with waste possibly being taken to the Midco
property but not disposed of there, moved to
another location for disposal.

MR, TENENBAOM: Well, I don't know that
there i a question pending, You don't need to
ask her questions.

Is there another question?
BY MS. DORGE:
Q. The ansver is you don't have any

information?
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1 MR, CLARK: The witness just waﬁted a

2 clarification of a question, counsel, And now
3 vyou are telling him not to answver,

4 Does that answer your question, Mr,

5 Boice?

6 MR, TENFNRAUM: He {18 not going to ask

7 questions, Is there anything that you want to
8 add to your answer?

9 A, No.
10 MR, CLARK: That's fine.,
11 BY M8, DORGE:
12 e Did that change your earlier answer?
13 A, No. I just wanted, it sounded like the
14 same question,
15 Q. .One more question.

16 Earlier you referred to interviewa as
17 being part of the body of information that

18 relates to whather Motorola arranged for
19 dieposal of wastes at the Midco site.

20 When you refer to interviews, are you
21 referring to interviews with anybody at RPA or
22 are these all third parties you are talking

23 about?

24 A. There would be third parties,
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MS, DORGE: No further questions,
(Whereupon a short recess was taken,)
MR, KARAGANIS: Nack on the record.
DIRECT RXAMINATION
(CONTINUFD)
BY MR, RARAGANIS:

0. Mr, Boice, following your deposition
vyesterday, did you go back and get a 1ist of the
documents that were referenced relating to the
history of removal at Midco I?

A, I got our response to the first set of
interrogatories from the generator defendants
that wve prepared in 1985,

Q. Did you bring those with you?

A, Yesn,

Q. May I see them, pleasne,

While he is looking at that, would you
get out the original ROD index that had the
Capper memorandum in it, please.

MR, TENENBAUM: Off the record for a second,

(Discuseion had off the record,)

A, Okay.

BY MR, KARAGANIS:

Q. Could I see the Capper memorandum,
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1 which you identified for me.

2 That {8 a meﬁorandum by Christopher J.
3 Capper, C~a-p~-p-e-r, to the administrator?

4 A, Correct, |

5 | Q. Okay,

6 That's in a green binder entitled, *

7 USFPA administrative record findex Midco I, Gary,
8 Indiana, September, 1987, Part 1 of 6"?

9 A, Correct.
10 Q. Now, the work that §s referred to in
11 the April 1, 1982 Capper memorandum) is that the
12 work you referred to before as the removal
13 action at Midco 1I?
14 ) MR, TENFENBAUM: Same continuing objection,
15 A, Yes, Although, there was also an
16 action to put a fence around Midco I,
17 BY MR, RARAGANIS:
18 Q. Okay.
19 A, Which is also considered a removal
20 actton.'
21 Q. All right,
22 | Let's deal first with the actions that
23 vere part of the Capper memorandum, which I will
24 wvant copies of, and on a break ve will make
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copiee and then you can have your fellows baby
8it while the copies are made, but we are going
to mark them as exhibits,

I will just mark {t at this point with
a removable -sticker,

MR, BERMAN: You are just marking that
temporarily?

MR, KARAGANIS: Temporarily for copying
purposes, Okay,

Q. The work that is involved in the April
1, 1982 Capper memorandum, was then the remeval
of the barrels, the removal of some of the
contaminated s0il, and the placement of a cap?’
is that right?

MR, TENENBAUM: Objection, no foundation,

BY MR, KARAGANIS:

Q. Go ahead,

A, Installation or placement of a
temporacry clay cover, I would say, along with
the other things you mentioned.

Q. All right,

Now, you mentioned a fence around Midco
I, What action was taken with regard to a

fence?
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A,

Prior to the removal of the drums, a

fence was placed around the sgsite.

Q.
site?
A,

Q.

0.

A,
been,

0.

A,

Was that a fence totally around the

At Midco I?
Yes,
Yes.
NDkay.

so —-.

1735

As far as I know it was, {t should have

Is Midco I totally fenced?

At that time my understanding is that

it wvas totally fenced, yes.

Q.
A.
0.

A,

gide is east of Rlaine Avenue and that portion

Is it currently totally fenced?
Midco 1I?
Yes,

Yes, Well, no, Because, part of the

is not fenced,

Q.

Was the site subsequent to the fencing

expanded in size, i3 that right?

Why wasen't that portion fenced in the

initial fencing?
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A, I believe it was,

Q. I am sorry, I am confused,

I thougqht you said to me there is a
portion of the Midco I site that {s not fenced?

A, That is prasently right,

0. Okay.

How did that happen, why wasn't {t
fenced?

A, It was fenced prior to the removal
action, That is my understanding, Later
somshow the fence got torn down, 1 presume.

N. Do you know when the fence got torn
down?

A, No, I don't,

Q. Wae {t prior to the time of you
becoming remedial program manager?

A, Yes,

Q. 80 it has been torn down since 1985; {s
that cight?

A, No, because the PRP's put a portion of
it back up,

Q. Did they put all of it back up?

A, They put up to cut off the part west of

Blaine Street, A portion east of Blaine Street
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is not fenced,

Q. Now, was that done in consultation with.
EPA?

A, What is that?

Q. The partial replacement of the fence?

A, Yes.

Q.' Nkay.

Did you ask the PRP's to fence the area
east of Rlaine Street?

A, I sent == I told Roy Ball that ATSDR
had recommended that the portion east of Blaine
Street be fenced,

Q. Did you ever ask the PRP's to fence the
portion east of Blaine Street?

A, No.

Q. Did you ever take action on your own to
fence the portion east of Blaine Street?

A, Now we have that, an RD contract, it is
incorporated into that contract. |

Q. YT am asking between the period from
1985 to the time you became remedial program
manager, or remedial project manager -- which is
ie?

A, Project,
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Q. -- remedial project manager and the

‘time of the i{ssuance of the record of decision,

why didn't RPA éver fence the site east of
Blaine Street?

A, Well, we probably -~ it wouldn't have
been a bad think to do, It would have been a
good thing to do, but we didn't, I don't know
why.

0. Would you have done so if you
considered that the exposure of the site without
a fence east of Blaine Street represzented a
threat to human health or welfare?

MR, TENENBAUM: I Sm going to have to object
to this line of questioning,

Ag I indicated yesterday, this witness
i8 not our designee on any removal or has not at
this point in time been designated as a designee
on removal type activities,

And, furthermore, to the extent that
you are asking questions as to the basis for the
Agency's decision-making process on the removal
activities, that would seem to me to be gatting
into a deliberative-process type decision,

MR, KARAGANIS: T am asking whether or not
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or not, this goes to whether or not the
defendants have a basis and sufficient cause for
refusing in your terms, not in theirs, to obey a
106 order, whether or not the Agency has
considered existing conditions historically an
endangerment to public health,

MR, TFNENBAUM: I don'‘t follow that logic of
that at all,

MR, KARAGCANIS: I am sorry that you dom't,

But, the fact {8 that if the Agency and

this gentleman have known about a condition of
an unfenced site for three years, they either
did one of two things: They elither neglected
their duty to fence the site and protect the
public health or, alternatively, they believe
that the site did not represent a significant
enough health threat to take immedjate action to
fence the site.

MR, TENRNBAUM: Okay.

It‘sounde like I don't agree with what

You are saying, but it sounds like you are
seeking to take discovery on the imminent and
substantial endangerment issue and that, as you

know, as wve he have indicated, that is a
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supposition, that 18 a record-review i{issue and,
therefore, that is not a proper line of
discovery.

MR, RARANANIS: Whether or not we are
refusing to undertake an order in bad faith.

MR, TENENBAUM: You\uaed the words bad
faith. I don't know,

Where do you see the words bad faith in
the statute?

MR. KARAGANIS: Well, do you consider that
the refusal to obey an order with a good faith
reason constitutes sufficient cause, Mr,
Tenenbaum?

MR, TENENBAUM: I am not here to debate the
legal meaning of that gection of the statute,
But, I was just noting that for the record bad
faith does not appear there,

MR, KARAGANIS: There i{s a pending question,

MR, REATING: I wanted to wait to you are
done, The question goes to the issue of past
costs,

MR, KARAGANIS: That'es right,.

MR, KRATING: As to monies that vere

expended and monies that are being requested,
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As to vhat wvas done, I would like to find that
out, What was done with the monies?

MR, TENENBAUM: Which costs are you
referring to?

MR, KRATING: I will start off witﬁ the
fence, The condition of the properties, both of
the sjites,

MR, TENFENBAUM: Which costs are you
referring to that you think,

MR, KFATING: The past cost being claimed as
to what was done by the FPA,

There is also a 1985 «-

MR, TENRFENBAUM: The past costs ~--

MR, KEATING: == consent order issued as to
wvhat monies, what was to be done pursuant to the
moniea that were paid, And Y think the question
goes to that.

MR, TENENBAUM: I don't see how, But, if
there 48 & particular cost you want to ask the.
vitness about,

MR, REATING: The fence, He was on the
fence,

MR, TENENBAUM: 1I think he has already told

you, I don't even know whather the fence is one
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1 of the costs.
2 e has already told you about the fence
3 | there, and I don't know what costa in connection
4 with the fence he can say more about,
5 MR, RRATING: T don't know who took the
6 fence down. I don't know who paid for it, 1
7 know who paid for putting the fence up, I would
8 like the find out who the hell took it down, if
9 that occurred.
10 MR, TENENBRAUM:; I don't know what the facts
11 are there.
12 Rut, {f you want to ask your questions
13 in terms of whether or not FPA is seeking costs
14 relating to the éutting up or taking down of a
15 fence, then that would be a legitimate question.
16 BRY MR, KARAGANIS:
17 Q. Mr, Roice, I wvant to show you a map or
18 diagram that is called FPigure 1-2 Midco I site
19 boundaries that i{s contained as a map in a
éo | document called, "Declaration for the record of
21 decision, Midco I."
22 Are you familiar with that map?
23 A, Yes,
24 Q, All right.

Longoria & Goldstine 236 1030 Chicago




1743
1 Directinag your attention tb that map,
2 it shows that the site that is called Midco I
3 site extends across Blaine Street, does it not?
4 A, That's correct,
5 Qe Is {t your testimony that the fenced
6 area {8 only the area along the western side of
7 Blaine Street?
8 A, That's correct,
9 Q. Okay.
10 Do you know whether the site east of
11 Blaine Street was ever fenced?
12 A, I believe it was fenced, ves.
13 0. What data do you have to support that?
14 A, There 18 an aerial photo that shows a
15 fence including that portion of the site,
16 Q. Okay.
17 Directing your attention o an April
18 13, 1982 memorandum, which i8 a memorandum fronm
19 George Madny, M-a-d-n-y, to a Captain Rarold
20 Necton, subject, "Pencing of Midco I and I1I,°
21 Are you familiar with that document?
22 MR, TENENBAUM: While the witneess {s
23 revieving the document, I will state for the
24 | record again the United States' posaition that
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discovery into imminent and substantial

endangerment is a record issue and therefore is

- not proper.

T am allowing a couple queationslto see
{f you can tie this téqether. subject to my
objections,

MR, KARAGANIS: It 4is both costs and
sufficient cause, 8ir.

MR, TENENRA!UM: You have not =-- we don't
agree with what you said on sufficient cause.
You have not said anything to take that outside
of a record issue in our view.

So I am allowing the witness to ansawer
subject to my objections, just on a very limited
basis to see if ﬁe can tie this into any cost
issue. 8o far it hasn't been tied in,

A, T have seen this letter before. Yes,

BY MR, KARAGANIS:

Q. Does that memorandum indicate that at
the request of the US Attorney's Office, the
Blaine Street portion of the site was not
fenced?

A, It says that -~

MR, TENENBAUM: We haven't established
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what --

We have established he has seen this
letter, We haven't established he knows
anything else about its meaning,

RY MR, KARAGANIS:

Q. Well, the letter indicates, the
memorandum which is part of what you
euphemistically called the record indicates that
at the request of the US Attorney's Office,
Blaine Street was not fenced,

Now I am trying to €ind out whether
Rlaine Street ever was fenced or wasn't fenced,
There is an apparent inconsistency between the
record and this witness' testimony,

MR, TENENBAUM: He can only tell you what ==

That 48 the whole point that I was
making earlier, that this witness didn't start
wvorking for the Agency on this site until 1985,

MR, KARAGANIS: But he knows about the site,

MR, TENENBAUM: Therefore, that is why 1I
said he was not being designated on removal-type
issues,

MR. KARAGANIS: He knows about the site. Re

indicated that at one time he believed that the
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site was fenced east of Rlaine Stro;t.

I am simply trying to find out looking
at this memorandum, which indicates that the
s8ite wasn't to be fenced east of Blaine Street,
wvhether or not that refreshes his recollection
and will clarify whether historically the site
has been fenced east of Blaine Street,

MR, TENENBAUM: We will see if this
refroeshes the witness' recollection.

But, I will ask tho witneas to please
l1init his teastimony to what he personally knows
to be a fact. And {f somebody else knows the
answer to the question, then the witness should
indicate that somebody else would know the
anaver to the question, You are not here to
speculate,

A, We could look at an aerial photo,

BY MR, KARAGANIS:

0. Is there an aerial photo in the record
vhich would reflect wvhat the status of the
fencing around the site waa?

A, I think there is a pﬁotocopy of an
aerial photo. I don't know whether that weuld

be clear enough or not, but it might be.
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Q. Are there aerial photos, copies of
aerial photos in the record -- xerox coples I
take it you are referring to?

A, Yes.,

N, Where are the originals of the photos?

A, In RPA's office.

Q. So the originals of the photos are not
part of the record, is that correct?

A, They are not part of the physical
record that 18 a available for public review.
Of course, the public could also always request
to see the originals if they wanted to,

Q. Okay.-

Is it part of the record that has been
certified to the court?

A, Yes,

Q. The photos?

A, Yes.

Q. The photos are?

A, Yes,

Q. They are included in the phystcal
record that has been certified to the court?

A, We certified the index to the court,

not the physical record.
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Q. Would you bring the photos back after
the lunch break, please?

A, Okay,

0. Now, directing your attention to the
time during which the you say the fence came
down east of Blaine Street,

A, I know it wvasan't there.

0. All right,

A, In fact --

Q. When did you first notice it wasn't
there?

A. When I became RPM,

Q. In 198S8?

A, Yes,

Q. All right,

MR, TENENBAUM: How is this relevant to a
cost issue?

MR, RARAGANIS) It {8 relevant to & cost
issue and relevant to sufficient cause, if the
government is seeking to recover costs that
relate to the fencing of a site or the enclosure
of a site as being necessary under either
Section 107 of the NCP or Section 106.

We would argue that it {8 not necessary
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and not required under the NCP in part because
the government hasn't done anything about it for
five vears,

MR, TENENRAUM: He just said that the ATSDR
recommended to Mr. Rall that a fence be put up.

MR, RKARAGANIS: He didn't say ATSDR
recommended, Mr, Ball recommended that the
fence be put, He said that he recommended that
a fence be put up, He said he was told by Mr,
Ball,

Listen to the testimony, please. You
jJust said that ATSDR-told Mr, Rall,

MR, TFNENBAUM: I must have misstated that,

MR, KARAGANIS: You did misstate the
transcript.

Now I am trying to recreate accurately,
Mr. Tenenbaum, the facts that OCCUtt;d with
regard to the fencing,

NR, TENENBAUM: You didn't ask the witness
vyet whether he is seeking cost of fencing or
whether that was already paid as part of the
partial consent decree.

MR, KARAGANIS: You are seeking in your

complaint a declaration, Mr, Tenenbaum, that we
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1 should be liable, the defendants should be

2 liable for all future costs, including fencing,
3 Ne T take it you are seeking fencing, are
4 you not?

5 MR. TFENFENRAUM: That 18 a new queation,

6 BY MR, KARAGANIS:

7 0. Are you seeking fencing costsa?

8 - A, T gquess that hasn't been determined

9 yet.
10 2. Well, are you seeking to fence this

11 site?

12 A, lWe are proceeding with that, vyes.

13 0. All right,

14 Are you seeking to recover those costs
15 from the defendants?

16 MR, TENENBAUM: Y have to object on

17 gquestions on future costs as being speculative,
18 MR, KBATING: Wait a minute.
19 He {8 speculating on whether it has to
20 be fenced, I will stipulate that it doesn't

21 have to be fenced if you wvant to do that. BRug,
22 1£f he doesn't, if he is going te say I want it
23 | fenceé, I might want costs and I might not,

24 MR, TENENBAUM: That {8 a matter of future
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costs, If the fencing ia done sometime in the
future, then the United States will come to the
court with the appropriate application for
approval of those costs, or perhaps it might
not, At that time you can ask that,

MR, REATING: We have asked him about the
necessity of fencing, If then he has to come
back for a deposition, that would be ridiculous,

BY MR, KARAGANIS:

0, Mr. Boice, let me lay a foundation,

Mr. Boice, when do you intend to fence
this site?

MR, TENENBAUM: Object to the form,

MR, KPATING: I have a question, Joe. The
fence might not have to be put up for a number
of years,

MR, KARAGANIS: That's what I am asking,

MR, KBATING: His counsel just said that,

HR, TENENBAUM: Y did not say that.

BY MR, KARAGANIS:

Q. Let's let the witness ansver,

When is the fence going up?
MR, KEATING: I am willing to stipulate to

it, though.
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1 MR, TENFNRAUM: I did not say that, You are
2 misstating what I said., I said that an
3 application to the court for future costs might
4 not be made,
5 RY MR, RARAGANIS:
6 Q. When 18 the fence going up, Mr. Boice?
7 A. Well, we have a contract,
8 MR, TFENENBAUM: This {8 future costsa,
9 A, Well, a contract for remedial design
10 that also includes maintaining and extending the
11 fence at Midco I,
12 BY MR, RARAGANIS:
13 Q. When does the con;ract call for the
14 extension and completion of the fence around
15 Midco I east of Blaina Road?
16 A, We have authorized the contractor to
17 proceed with that work, We are anticipating
18 some delays in getting approval for cutting off
19 Blaine Street, And if we can't, then I'm not
20 sure what we will do. We might just fence the
21 east portion separately.
22 Q. You have authorized the contractor to
23 proceed with the construction of a fence around
24 the site?
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A, No, to initiate arrangeme?ts to put the
fence up.,

0, Is there a construction achedule with
the contract?

A, No, 4t hasn't been finished vet,

Q. The.construction schedule hasn't been
finished?

A, Mo, We don't have any work planned for
conducting the work,

Q. BRut you do have a contract?

A, Yeos,

Under the ARCS contract, they are
authorized to ~~ after we write up the contract,
they are authorized to initiate -- usually
initiate the work plan, In this case we gave
them authorization to proceed with the fence at
the same time as they are preparing the work
plan,

Q. Who did that?
A. Who did what?
Q. Who gave them the authorization?

When you say you, is fhat you?

A, Our contracting officer.

Q. Your contracting officer.
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With respect to the contract, i{s that a
document?

A. The contract?

Q, The contract to do additional work at
Midco I. |

A, There i8 an ARCS contract, That's an
ovetail national, region-wide contract,

0. All right,

A, Beasides that, then under that contract
wae prepare work assignments.

Ne All right.

A, And those work assignments go through
an approval procedure, it has to go through some
of the supervisors,

0. Okay.

A, It goes all the way through Val
Adamkus,

Q. Okay.

Is there a pending work assignment
proposal with re-p;et to Midco 1?

A, What is the work asssignment proposal?

Q. You indicated there were work
assignments made on specific sites under a

overall regional contractjy {is that correct?
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A, Yes.

I said that we prepared a work
assignment for remedial design that includes
maintaining and extending the fence at Midco I,

0.  All right. '

Now, who {8 that wﬁrk assignment to?

A, The contractor selected was Roy F,
Weston,

0. This is the same contractor who served
as a technical consultant to you in the
preparation of the record of decision; 1a that
correct?

A, Yes, That was part of his previous
work assignment,

MR, TENENBAUM: I want to reiterate my
continuing objection to a question on future
costs that have not yet been specified to the
court,

BY MR, KARAGANIS:

Q. With reaspect to the work assignment, {8
that in the form of a document?

A, The work assignment?

Q. The one that yocu have prepared for

remedial design,
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A, Yes.

Q. And when was that preparaed?

A. It was prepared about two months ago, a
month ago,

Q. Has that now been approved by the
regional administrator?

A, Yes,

The money was approved by the regional
administrator via an action memo.

0. There {8 an action memo?

A, He doesn't actually review all the work
assignments, necessarily, but he approves the
obligation of the money.

Q. When was that approved and was there
such an action memo?

A, About a month ago, more than a month
ago.

Q. Well, more than a month ago.

Doea that mean it was done in June or
was it done in May, what month?

A, It was probably in June.

Q. In Juna,

And what next has to take place in

order for Roy P, Weston to proceed with
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construction of a fence?

A, 1 understand that they are gqoing to
submit a work plan, and they have contacted some
contractors, And then we will have to get with
our legal people Qome how and £find out {f we can
cut off -- put {t acroes Blaine Streat.

Q. I see,

They are to submit a work plan., When
is the work plan due?

A, It should be due any time now. I don't
know exactly.

0. Do you have a date?

Did you send them a letter or call them
on the phone and say please have the work plan
in by X date?

A, There's a schedule for them to submit
it, but I don't remember the asxact date.

Q. Is that a written schedule?

A, Yes.,

Q. And is that in August of 1990 to submit
the work plan?

A. I believe s0, yes,

Q. What happens after the work plan is

submitted?
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A, Well, I just told you, we review the
work plan and then we will get with our attorney
and gee {f we can make the arrangements to put
the fence across Blaine Street,

Q. And how will you go about putting the
fence across Blaine Street?

A, T don't know what you mean,

Q. Well, you say you have to qet with your
attorneys to see if you can put a fence across
Blaine Street. I didn't know attorneys were
fence builders.

MR, TENENBAUM: Object to the form of the
question,

RY MR, RARAGANIS:

Q. What do attorneys have to do with {t?

A, As you know, Rlaine Street is8 a public
right-of-way, We have to make arrangements to
see if we can cut off that public right-of-way.
If we can't, then ve will have to build the
fence in a different way,

Q. Does EPA have authority to cut off the
public right-of-way?

MR, TENENBAUM: Objection, Calls for a

conclusion. Also this line of questioning is
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all hypothetical,

BY MR, KARAGANIS

Q. Go ahead.

A; I don't know,

Ne. Do you know, your request as part of
your Secticn 106 unilateral administrative order
for Midce I, did that request my client,
American Can Company, to put a fence around
Blaine Street on the eastern side of the site?

A, It included fencing the site. Yes. It
would have included restricting access to the
site,

Q. Do you know whether my client has the'
legal authority to close off Rlaine Street?

MR, TENENBAOUM: Object to the form,

A, Do I know?

I am not a lawyer, but you should know
better than I do. 11 imagine they'wouldn't have
that authority,

BY MR, KARAGANIS:

0. All right.

Does your order call for them to close
off Blaine Street?

MR, TENENBAUM: Object ¢t0o -- well =--
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1 A, No.

2 It calls for controlling the site.

3 Well, during the remedial design procesns, as

4 well as the remedial action, they have to

5 restrict site access.

6 | BY MR, KARAGANIS:

7 Q. Again, so that I can properly adviae my
8 client, what does the order specifically say

9 with regard to the fencing of the site at Midco
10 1? ‘
11 A, Well, you could get out the order
12 vourself and read it, Generally, it says that
13 you will need to restrict access at the site,
14 And it d4idn't go into the specifics of whether
15 Blaine Street would be cut off or not.
16 Q. Why is8 it important to cut off Rlaine
17 Street?
18 MR, TENENBAUM: Well, I am going to again
19 reiterate my continuing objection,
20 And I still object to questioning on
21 future costs as well,
22 MR, RARAGANIS: I am trying to find out what
23 we are supposed to de,
24 MR, TENFNBAUM: T think the ansver {s to
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trying to find out what --

MR, RARAGANIS: What we are supposed to do
under the order.

ﬁn. TENENRAUM: I thought he already
indicated that,

MR, RKARAGANIS: No,

fle said to restrict access, I am
trying to find out vhat restrict access means so
I can advise my client,

Q. Does it mean cutting off Blaine Street?

MR, TENENBAUM; I8 a deposition the
appropriate way to ask for an interpretation of
an order?

MR, RARAGANIS: The deposition is an
appropriate way.

I take it the position of the
government {8 that wve are refusing to comply
with or are violating an order,

One of the things I am trying to find
out is wvhat does the eorder require with respect
to site closure,

MR, TENFNRBAUM: You are asking for -- you
are asking him to interpret whether act A, B, or

C would comply with the order.,
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MR, RARAGANIS: No.

I am asking him to interpret what it is
about Rlaine Street that makes RBlaine Street
itself a cause or a need to protect againat any
kind of endangerment, Why do we have to close
off Rlaine Street.

MR, TENENRBAUM: That 48 not endangerment,

It i3 not =--

MR, RKARAGANIS: It is, if it {s we don't
have legal authority ¢to do it, sair.

MR, TRNENBAUM: The line of questioning is,
sounds like it is getting to imminent and
substantial endangerment,

MR, KARAGANIS: What it sounds like to me is
we have just discovered, among other things, one
reason wvhy it 18 legqally impossible to comply
with an order, if the order encompasses closing
off Blaine Streat,

MR, TENENBANM: The witneas hae testified.
He i® not a lawyer, so he can't tell you what is
legally possible,

MR, KARAGANIS: Is it the government's
position that we have authority to close off

Blaine Street?
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MR, TENENRAUM: We are not here to tell you
vhat the legal position of the United States is,

We are here to take factual testimony
from the witness,

MR, RARAGANIS: I am trying to find out what
it is, whether we will be considered in
violation or considered creating a hazard to
public health {f we don't close off Blaine
Street,

We are trying to find out --

MR, TENENBAUM: Your client hasn't even
indicated in our view that it {s willing to
comply with the orders yet. 50 that question is
premature,

MR, RARAGANIS: We have a trial in two
monthe,

We have indicated to you that we are
prtepared to proceed with actions that involve
design work and preliminary work prior to trial.
One of the guestions obviously that is involved
according to this witness' testimony in design
work ie the fencing of the site., You are saying
that --

MR, TENENBAUM: I am not sure, He said that
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is part of the desiagn work,

MR, KARAGANIS: 1t {s a work assignment for
remedial design, T think he said that was part
of the package,

A, Our work assignment to our contractor,

As far as the unilateral administrative
order, naturally in the statement of work we
can't go intoe the details of how, for example,
we say you prepare the remedial design for the
general remedial action., We can't get into the
details of how each step in the design will
proceed, in fact,

And the same with the remedial action,
To some degree the remedial action will depend
on the resulta of the remedial desiagn and
subsequent documents,

BY MR, KARAGANIS:

Q. I take it fencing would have been part
of the remedial design work had you allowed the
defendants to proceed?

MR, TENENBAUM: Design of the fencing or
implementation of the fencing?

MR, KARAGANIS: No, The fencing

implementation would have been pacrt of the
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remedial design package.

Q. It is part of the Roy F, Weston
remedial design package, is it not, the actual
construction of the fencing?

MR, TENENARAUM: We are talking about
phraseoloqy here, labeling here.

BY MR, KARAGANIS:

0. Let's talk about physical conatructfon
of the fencing, That is part of the remedial
design work assignment for Roy F, Weston, s it
not?

MR, TENENBAUM: T object as ambiguous,

A, Yes,

BY MR, KARAGANIS:

Q. All right,

Rad you allowed the defendants to
proceed with their remedial design work, that
vould have included construction of fencing,
voeuld it not?

MR, TBNFENBAUM: How would he know what the
defendants were willing to do?

MR. KARAGANIS: Because it wvas part of the
order.

Q. The remedial design would have fincluded
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under the order constructjon of fencing, would
it not, Mr. nNoice?

A, | It wasn't specifically mentioned that
you would have to extend the aite, the fencing,
fencing the site east of Blaine Street, But,
that 18 one thing I would have discussed,

I think I should note that {t might be
poesible, for example, if we can't cut off
Rlaine Street just to fence the ocastern portion,
That miqght have been what they did for the
remedial action, too,

0. I am sorry. What who did for the
remedial action?

A, Por removal action, T mean,

L4 8 To fence off just the portion of the
site that is east of Blaine Street?

A, Right,

Q. Leaving Blaine Street open?

A, Leave Blaine Streaeat open. That might
be wvhat happened.

Q. Would that be sufficient to protect
againast an endangerment to public health?

MR, TENENBAUM: I have to object and

fnatruct the witness not to ansver.
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It is seeking a legal conclusjion and
seeking discovery on a record issue,

BY MR, KARAGANIS:

Q. Other than your counsel's insestruction
not to answer, 4o you have knowledge as to
whether leaving Rlaine Street open would
ropresent an acceptable or unacceptable
endangerment to public health?

ﬁn. TENENRAUM: Are you asking him whether
he would know the answer if I allowed him to
answer?

MR, RARAGANIS: That's correct,

A, It ie hard to ansver yes or no,

a, What 18 your answer?

A, We know that =--

MR, TENENBAUM: Wait a minute,

Re just wants to know whether or not

you would be able to provide an answer to his

question Lif I didn't instruct you net to answer.

80 the answer to that question is either ves,
you would, or no, you wouldn't, or you are not
sure,

A, It would probably take some study,
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BY MR, KARAGANIS:

Q. After you studied it, do vou think you
could give an answer to that question?

A, I think after Ilconsulged with other
people, yesa.

Q. 1 take it the sole reason for you are
not answering that question is your counsel’'s
instructiony is that right?

A, I'm following my counsel's
tnatructions,

Q. Mr. Boice, when did ATSDR suggest
fencing the site east of Blaine Street?

A, I don't remember, it would have been
maybe '88 or '89,

Q. Was that how the -- I am sorry.,

At the lunch break I would also ask you
to bring with you the Qork assignment for
tomedial design, the action memo of the
administrator and the schedule which
incorporates time lines or time deadlines for
submitting various components of the remedial
design, including the work plan that you
referred to.

While ve are on that subject --
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MR, TFNFNBAUM: We will take your request
under advisement.

MR. RARAGANIS: Mr, Tenenbaum, at one point
Mr. Finch had asked -- Mr, Boice had testified
with regard to a memorandum attached to a letter
by Mr, Harker, which related to the time which
it would take for pump and treat to achieve
cleanup action lavels versus some other,

MR, TENFENBAUM: That was provided to Mr,
Finch,

MR, KARAGANIS: That was provided for Mr.
Finch, along with the drafts of the FSa?

MR, TENENBAUM: There's a letter that Mr.
Finch requested with an attachment to it which
was provided to him, I don't know what draft
you are referring to,

BY MR, EKARAGANIS:

Q. Let's go to ATSDR,

MR, TENENBAUM: Let me just for the record
state that I know it was shown to Mr, Pinch,

I can't remember whether a copy =-- we
made a copy or not or whether we gave him an
extra copy of {t,

MR, KARAGANIS: I would like a copy of the
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1 ietteg. I believe you sald it wvas in your

2 testimony it was a letter from Mr., Harker with a
3 memorandum attached,

4 MR, TFENFNBAUM: From Mr. Ball you mean?

5 MR, RARAGANIS: T don't know who the

6 memorandum was from, though the transcript

7 indicates that there was a memorandum attached

8 that related to the time at which pump and treat
9 was to take place., It is one of the bases Mr,
10 Boice used to reach his conclusions with regard
11 to bad faith.
12 MR, TENRNBAUMs I am not sure, We will try
13 and locate vhatever it was wve produced to Mr,

14 Finch, but I am not sure we are talking about
15 the same thing or not,
16 BY MR, KARAGANIS:
17 Q. Let's go on to ATSDR,

18 Mr. Boice, when 41d AT8DR get involved?
19 A, They have been involved since at least
20 1981, I believe.
21 Q. First of all, would you state for the
22 record vhat ATSDR is?
23 A, It stands to; the Agency for Toxic
24 Substances and Dioease Ragistry, The
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prodecessor agency was ~-- there was a
predecessor agency to that, that was involved as
early as 1981, I don't remember the name of the
Agency.,

0. When did the agency called ATSDR qet
involved?

A, Well, when they became -- when they

were formed, the predecessor, what was {t,

" Atlanta, {n Atlanta, the Center for Disease

Control --

Q. Yes.

A, -~ was the predecessor agency.

Q. What did the Center for Disease Control
do at the site?

A, Prior to the Midco I removal, there
were complaints, health complaints by various --
by some citizens in Hessville, which {8 a
portion of the Hammond near Midco I,

One of them attributed some illnesses
to the site and ATSDR or I should say the Center
for Disease Control representative investigated
that and provided a response for FPA and for the
public,

Qe Is that response in the record?
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A, I believe it i8, ves,

Q. And can you identify where that
response i8?

A, I would have to look through the
record,

0. Directing your attention to RBoice
Exhibit 3, which ies the certification of various
indices to various administrative records,

Would you identify where the CDC
response is?

A. This ia Midco I,

Q. Do you have a date on the document from
the index?

A, I wanted to look at the document to
firast make sure it {8 the correct one, There
may have been more, too, I'm not sure,

Here i8 one dated June 21, 1982,

Q. June 2%, '82,

Let's just stay with the firat one,
When you say here is one, who is the author,
what is the agency?

A, The author is Gary Ford Stein, MD,

Q. Stein?

A, Yes,
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Q. First name Gary?
A, Gary. Gary Ford Stein.
N, All right,
A, He i8 a medical epidemiologist,
Ne All right,
A, In the Center for Fnvironmental Health,
Center for NDisease Control, Atlanta, Georgia.
0. All riaht.
What agency is that part of?
A, Department of Public Health and Ruman
Services,
Q. That's the US Department of Health and
Human Services?
A, That's correct,
Q. Okay.
The title of the document?
A, There is no title. It is a letter.
Q. Does it refer to any kind of interim
health assessment?
Ae Yes.
The first sentence states that this
letter constitutes an interim health assessment
for the Midco I site in Gary, Indiana,

Q. Now, we had copled, you were kind
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enough to bring with you today the responses,
objections of the United States to the
interrogatories filed in 1985,

You indicated that that document
included a chronology of the documents leading
up to removaly {8 that right?

A, Yes.,

Q. This is for Midco I,

Could you tell me what that chronology
is, and then identify the documents?

A, I would have to --

0. It is right there.

A, Okay., The chronology is part of an
Fxhibit C~I, Tabulation of USEPA activities at
the Midco I site,

Q. Okay.

You were going to identify the
documents that preceded the memorandum by Capper
that wvas at the administrator level?

A, The documents preparatory to the Midco
I removal action?

0. That's correct,

A, This includes the fencing of the site?

Q. Yesa, The various tonbval actions,
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including the fencing,

A, Okay. There are several pagas of
documents here,

Q. Let's go first to the pages that would
deal with the identification of the conditions
for which removal was required,

What documents relate to the
ftdentification of conditions for which removal
action was required?

A. Well, then we might -- that is not just
only for preparatory, that {s not only then
documents preparing for the removal action,
That would include all the documents’lncluding
analytical data and inspection reports prior to
the removal action.

Q. I take it removal action is not
something that is automatic, there has to be
some indopendent kind of factual basis for it;
is that right?

MR, TENENBAUM: Object, no foundation,

BY MR, KARAGANIS:

Q. You don't automatically order removal
action at every site, do you?

MR, TENFNBAUM: Him personally?
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1 MR, KARAGANIS: FEPA,
2 MR, TENENBANMIM: Objection, No foundation,
3 This witness {8 not designated to testify as to
4 temoval actions,
5 BY MR, RARAGANIS:
§ i 0, Go ahead,
7 A, I am not in the removal program,
8 Someone ealse would be better to testify
9 reqarding the procedures for initiating removal
10 actions,
11 Q. What kind of documents?
12 A, Some type of documents are needed,
13 Yes,
14 0, What documents are needed?
15 MR, TENENBAUM: Same objection,
16 A, So you are not following up on this
17 question? You are changing your question?
18 BY MR, RARAGANIS:
19 Q. Let's take it, at the regional
20 adninistrator level,
21 What documents go to the regional
22 administrator that say thie is why ve neoad
23 removal, and this is the removal that is needed?
24 MR, TRNENBAUM: Same objection.
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This witness has testified-that he {is
not the person to testify about removal,

BY MR, KRARAGAN1S:

0. Go ahead.

A, I can point out which documents were
generated for Midco I,

Q. Pl ease,

A, Rut, as far as general procedures, I'm
not that knowledgeable about general procedureas,

0. All right.

What documents were generated --

MR, TENFNBADUM: Purther, I would also point
out there has been no foundation established
that you the United Stapea is seeking costs
relating to these, for these pre-19%85
activities.

MR, RKARAGANIS: One of the things that will
be established 1s the United States is seeking
double costs here, because you have already had
the action and already recovered monies from us
and, therefore, the United States is not only in
violation of the statute but is in violation of
the consent decree. |

MR, KEATING: And where is the fence?
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1 ' MR, RARAGANIS: Whare 18 the fence that we

2 paid for?

3 MR, RFATING: WYhere {s that fence?

4 RY MR, KARAGANIS:

5 0. Go ahead, Mr., Roice, please idantify --

6 MR, TENFRNBAUM: You have not established any

7 foundation for the self-serving statement you

8 - Just made,

9 There's no foundation for any of these
10 questions., And we are proceeding down a path of
11 questions that purportedly have scmething to do
12 with cost, and you haven't even established
13 whether or not this is part of the costs that
14 are being sought,

15 BY MR, KARAGANIS:

16 Q. Go ahead, Mr, Boice.

17 MR, TENENBAUM: I am going to have to cut {t
18 off at some point, I will let it go on for a

19 vhile.

20 " A. Okay,

21 My understanding-ot the request is that
22 you want documents relating to or leading up to
23 the removal actions that had to do with approval
24 of the removal action?
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BY MR, KARAGANIS:?:

Q. Yes,

ﬁ. Okay.

I can't answer it without looking at
the documents, In some cases I could list the
ones that look like they are probably related ¢t
the approval of the action.

Q. Why don't you do that first, list the
ones that are probably related,

MR, TENFNBAUM: Same continuing objection a
the other objections.

A, Regarding the fence installation,
there's an April 1, '82 telephone memorandum
from James Rogers, US Coast Guard,

BY MR, KARAGANIS:

Q. What page are you on of the C-I
exhibie?

A, fhls one, where it says 6-2 to 9-81,

Q. 6-2 to 9, I am sorry., What is the
rage prior to that page, is ther; a numbered
page?

A. No. Oh, the previous one {3 numbered
4.

Qo All right,
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A, I am saying these may be related t